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Abstract. Indonesia has extensive forest areas and a rich diversity of cultures and
customs. This is related to Indigenous Legal Communities, which, according to
the constitution, must be recognized and respected. This research aims to
examine whether granting the Right of Management over Ulayat Land represents
a solution for sustainable land management or whether it could be detrimental to
the land rights of Indigenous Communities. This study employs a Normative
Juridical approach, utilizing both a Legislative and Conceptual approach. The
legal materials used in this research include both Primary and Secondary Legal
Materials, which are analysed using a perspective analysis technique. The research
findings indicate that granting the Right of Management over Ulayat Land held
by Indigenous Legal Communities can positively impact sustainable land
management, provided that Regional Regulations and Regional Decrees
accommodating the recognition and protection of Indigenous Legal
Communities are in place. Conversely, it could be detrimental to the existence of
Indigenous Communities if Regional Regulations and/or Regional Dectees
concerning the recognition and protection of Indigenous Legal Communities are
not propetly regulated.
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Introduction

The Republic of Indonesia is a legal state with a vast expanse of forested
areas. In addition to its extensive forest areas, Indonesia is also characterized by
its diverse cultural heritage and customary practices, which are closely related to
Indigenous Legal Communities.! The State recognizes and respects Indigenous
Legal Communities as stipulated in Article 18B(2) of the 1945 Constitution of
the Republic of Indonesia, hereinafter referred to as the “1945 Constitution™:
“The State recognizes and respects Indigenous Legal Communities and their
traditional rights as long as they are still in existence and in accordance with
societal developments and the principles of the Unitary State of the Republic of

Indonesia, as regulated by law”.

Based on the mandate of the Constitution, the Government of Indonesia
is obliged to recognize and respect Indigenous Legal Communities by granting
them rights of control known as “Ulayat Rights”.” Furthermore, Article 3 of Law
Number 5 of 1960 concerning Basic Agrarian Regulations states: “Taking into
account the provisions in Articles 1 and 2, the implementation of Ulayat Rights
and similar rights by Indigenous Legal Communities, insofar as they still exist in
practice, must be carried out in a manner that aligns with national and state
interests based on national unity and must not be in conflict with higher laws and

regulation.”

Based on the above, the protection of Ulayat Rights of Indigenous Legal
Communities plays a crucial role in the lives of indigenous peoples in Indonesia,
as this right grants indigenous communities the authority to manage, control, and
utilize customary land inherited from their ancestors.” The right to control land
under the Basic Agrarian Law specifies the powers that can be exercised, the
obligations that must be fulfilled, and the prohibitions that must be adhered to

! Imanudin Affandi and Devi Siti Hamzah Marpaung, “Sosialisasi Perlindungan Hukum
Terhadap Petani Atas Ketersediaan Lahan Pertanian Di Indonesia Serta Sebagai Wujud
Menciptakan Ketahanan Pangan Daerah,” Jurnal Pengabdian Nasional (JPN) Indonesia 4, no. 2
(May 20, 2023): 439-46, https://doi.otg/10.35870/jpni.v4i2.248.

2 Rosmidah Rosmidah, “Pengakuan Hukum Terhadap Hak Ulayat Masyarakat Hukum
Adat Dan Hambatan Implementasinya,” Inovatif: Jurnal Imn Hukum 2, no. 4 (2010): 92-102,
https:/ /www.neliti.com/publications/43187/pengakuan-hukum-terhadap-hak-ulayat-
masyarakat-hukum-adat-dan-hambatan-implement#cite.

3 Ayu, Dyah. Widowati, Nasihih, Ahmad. Luthfi, and Gusti Nyoman, I Guntur,
Pengaknan Dan Perlindungan Hak Atas Tanah Masyarakat Hukum Adat Di Kawasan Hutan
(Yogyajkarta: STPN PRESS, 2014).
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by the right holders. Boedi Harsono states that the Basic Agrarian Law outlines

a hierarchy or ranking of land control rights as follows: First, the right of the

Indonesian nation to land; Second, the state's right to control land; Third, Ulayat

Rights of Indigenous Legal Communities’; and Fourth, individual land rights,

which include land rights, mortgage rights, waqf land, and ownership rights over
apartment units.’

The highest land control right, which serves as the foundational right for
all other land control rights, is the right of the Indonesian nation to land. This
right of the Indonesian nation to land reflects a private element, denoting the
ownership relationship between the Indonesian nation and the land throughout
Indonesia. Additionally, this right encompasses the authority and duty to regulate
and manage the land collectively for the greatest benefit of the people, which falls
within the realm of public law.® The exercise of this authority is assigned to the
Republic of Indonesia, with the state control over land deriving from the nation's
right to land. In essence, this represents the delegation of the Indonesian nation's
public law duties and authority. Given that the management of all communal land
cannot be effectively undertaken solely by the Indonesian nation, the task of
implementing this mandate at the highest level is entrusted to the Republic of
Indonesia as the governing body representing the entire populace.’

The Basic Agrarian Law (UUPA), which forms the foundation of agrarian
law in Indonesia, does not regulate the right of management. According to A.P.
Parlindungan, the term “right of management” originates from the Dutch term
beheersrecht, which is translated as the right of control.® In agreement with A.P.
Parlindungan, Maria S.W. Sumarjono states that Government Regulation

* Helmi Helmi et al., “Local Wisdom in Indonesia: Assessing Its Legal Status and Role in Forest
Protection,” Jambe Law Journal 6, no. 2 (November 30, 2023): 125-41,
https://doi.otg/10.22437 /jlj.6.2.125-141.
5 Boedi Harsono, Hukum Agraria Indonesia: Sejaral Pembentukan Undang-Undang Pokofk
Agraria Dan Pelaksanaannya (Jakarta: Universitas Trisakti, 2013).
¢ Achmad Sodiki, “Perkembangan Hukum Agraria Dalam Putusan MK Mengenai Hak
Menguasai Tanah Oleh Negara Dan Eksistensi Tanah Adat,” in Politik Hukum Agraria, 1st ed.
(Jakarta: Konstitusi Press, 2013), i-310.
7 King Faisal Sulaiman, “Polemik Fungsi Sosial Tanah Dan Hak Menguasai Negara
Pasca UU Nomor 12 Tahun 2012 Dan Putusan Mahkamah Konstitusi Nomor 50/PUU-
X/2012,” Jurnal Konstitusi 18, no. 1 (May 27, 2021): 091-111, https://doi.org/10.31078/jk1815.
8 Iwan Permadi, “Konstitusionalitas Keberadaan Bank Tanah Dalam Pengelolaan Dan
Penguasaan Atas Tanah Oleh Negara,” J[URNAL USM LAW REVIEW 6, no. 1 (May 10,
2023): 291, https://doi.org/10.26623 /jult.v6il.6678.
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Number 8 of 1953 regulates the Right of Control as a translation of state land
control, which refers to the right of control over state lands. The precursor to the
Right of Management existed before the enactment of Law Number 5 of 1960,
known as the right of control over state lands regulated by Government
Regulation Number 8 of 1953. This Right of Control over state lands was later
converted into the Right of Management by Ministerial Regulation Number 9 of
1965 concerning the implementation of the conversion of the Right of Control
over state lands and subsequent policies.

The definition of the Right of Management can be rigidly found in Article
2, paragraph (3), letter f of the Law on the Acquisition of Land and Building
Rights (UU BPHTB): “The Right of Management is the state’s right of control,
part of which is delegated to the right holder. This includes, among other things,
the planning of land use and allocation, the use of land for carrying out its duties,
the transfer of portions of the land to third parties, and/or cooperation with third
parties”.

Further, under Indonesian positive law, Government Regulation
Number 18 of 2021 concerning the Right of Management, Land Rights,
Apartment Units, and Land Registration also defines the Right of Management
as stated in Article 1, number 3 of PP 18/2021: “The right of control by the state,
part of which is delegated to the holder”. According to Government Regulation
Number 18 of 2021, the Right of Management can be imposed on Ulayat Land,
as indicated in Article 4 of PP 18/2021, which states: “The Right of Management
may originate from state land and Ulayat land”.

This provision raises several issues concerning the principles of Ulayat
Rights of Indigenous Legal Communities. Among these issues is the status of
Ulayat Rights ownership, which is neither a legal person (Person) nor a juridical
person (Recht Person), but rather the ownership of customary land belongs to the
Indigenous Legal Community itself. Another issue is the legal protection related
to the granting of the Right of Management over Ulayat Land, where imposing
the Right of Management on customary land may invalidate the traditional rights
of the Indigenous Legal Community. Bagir Manan provides a concrete example
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of traditional rights, such as Ulayat Rights, and the rights to benefit from or enjoy
the land, water, or forest products in the surrounding area.’

Therefore, the purpose of this study is to examine whether the grant of
the Right of Management over Ulayat Land constitutes a solution for sustainable
land management or whether it becomes a detriment to the land rights of
Indigenous Communities. This study will be discussed and divided into two
sections: First, the Concept of the Right of Management over Ulayat Land held
by Indigenous Legal Communities; and Second, the legal consequences of issuing
the Right of Management (HPL) over Ulayat Land of Indigenous Legal
Communities.

This research is important because it addresses a crucial issue related to
the management of customary land, which is an inseparable part of the identity
and socio-economic life of indigenous communities. The granting of
management rights over customary land, if not carefully managed, may
potentially lead to legal and social conflicts, considering that customary land is
part of the customary legal system that holds deep cultural and spiritual
significance. Through this study, it will be understood whether the granting of
Management Rights (HPL) over customary land is a solution that supports the
sustainability of the land and the well-being of Indigenous communities, or
whether it might instead become a threat that harms the collective rights of these
communities. Therefore, this research holds significant relevance in efforts to
strengthen the protection of land rights and ensure their sustainable management
in a fair and balanced manner, while avoiding potential harm to indigenous
communities who have long relied on the land as a source of life. The concepts
and legal consequences discussed in this study will provide a deeper
understanding of how state land policies and Indigenous rights interact and
impact the rights of Indigenous peoples, as well as offer recommendations to
improve land management policies that are more supportive of the social and
cultural sustainability of Indigenous communities.

9 Istijab Istijab et al., “Legal Protection of Forest Customary Rights in Land
Procurement from the Mineral Mining Industry,” Brawijaya Law Journal 9, no. 2 (October 31,
2022): 165-181-181, https://doi.org/10.21776/ub.blj.2022.009.02.04.
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Research Methods

The research method to be used in this study is normative legal research.
Normative legal research is a form of legal research that focuses on the
examination of statutes and legal doctrines to gain an understanding of the
applicable legal principles.'’ Based on the type of research employed in this study,
the research is descriptive, aiming to detail and categorize the phenomena to be
explained by the researcher. Maximum effort is made to achieve precision
concerning the structure of the issues in this study. The approach used in this
research includes the Statute Approach and the Conceptual Approach. The
Statute Approach involves reviewing and examining all relevant statutes and
regulations that fall within the legal issues addressed in this study. The Conceptual
Approach provides a perspective on analyzing problem-solving by examining
regulations in relation to the concepts employed.

The legal materials in this research are divided into: First, Primary Legal
Materials, which consist of collections of legal norms that have authority or are
binding. This includes statutes, official records or minutes related to the
enactment of laws, and judicial decisions. Examples include the Basic Agrarian
Law (UUPA), Government Regulation Number 18 of 2021 concerning the Right
of Management, Land Rights, Apartment Units, and Land Registration (PP
18/2021), Minister of Agratian Affairs/Head of the National Land Agency
Regulation Number 18 of 2021 on Procedures for Determining the Right of
Management and Land Rights (Permen ATR/BPN 18/2021), and Minister of
Agrarian Affairs/Head of the National Land Agency Regulation Number 14 of
2024 on the Administration and Registration of Ulayat Rights of Indigenous
Legal Communities (Permen ATR/BPN 14/2024). Second, Secondary Legal
Materials, which consist of publications relevant to the Primary Legal Materials,
particularly concerning Ulayat Rights and the Rights of Management. This legal
material was gathered through library research as well as internet sources, by
collecting various legal materials relevant to the research analyzed by the author.
Both types of legal materials will be analyzed using perspective analysis, which
includes: First, systematic interpretation and historical interpretation, as they
relate to the issue addressed by the author regarding whether collaborating on the

10" Peter, Mahmud Marzuki, Penelitian Hukum: Edisi Revisi, Cetakan ke-14 (Jakarta:
Kencana, 2019).
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Right of Management with third parties on Ulayat land represents a detriment or
a solution for sustainable land management.

Result and Discussion

Rights Of Management

Substantially, the management of state land granted to regional
governments or autonomous regions can be developed by these local
governments and subsequently granted to third parties with specific rights for
utilization and placement, known as land control. The right of control over state
land is then converted into the Right of Management."! The Right of
Management over land is a reasonable outcome of the rapidly evolving times.
Empirical evidence indicates that the current increasing demand for land is not
matched by the availability of land. In other words, the significant annual increase
in land demand is hindered by the limitation of available land. This situation has

the potential to trigger conflicts or issues within society.'”

The Right of Management has undergone specific changes, both in terms
of regulation and practice. There are differing perspectives on Management in
various regulations; under the Basic Agrarian Law (UUPA), Management is
defined as authority, whereas in Ministerial Regulations, Management is defined
as a land right. The implementation of the Right of Management often leads to
confusion, where the holder of the Right of Management frequently delegates
their obligations to third parties, despite not having the authority to act as the
landowner.” With the principle of agreements based on good faith and the
principle of balance, it is crucial to clearly define the rights and obligations of the
holder of the Right of Management and third parties. Legally, third parties can

11 Febriansyah Ramadhan, Deny Noer Wahid, and Ahmad Bilaldzy, “HAK
PENGELOLAAN SEJAK PUTUSAN MAHKAMAH KONSTITUSI 91/ PUU-
XVII1/2020,”  Jurnal Kawruh Abiyasa 1, no. 2 (December 1, 2021): 182-97,
https://doi.otg/10.59301/jka.v1i2.24.

12 Maulana Syekh Yusuf, Arba, and Sahnan, “Eksistensi Hak Pengelolaan (HPL) Dan
Kewenangan Pelaksanaannya Oleh Pemerintah Daerah,” Jurnal Education and Development 8, no.
3 (August 2020): 938-43, https://media.neliti.com/media/publications/561879-cksistensi-
hak-pengelolaan-hpl-dan-kewen-5797deec.pdf.

13 Elita Rahmi, “EKSISTENSI HAK PENGELOLAAN ATAS TANAH (HPL) DAN
REALITAS PEMBANGUNAN INDONESIA,” Jurnal Dinamika Hukum 10, no. 3 (October
15, 2010), https://doi.org/10.20884/1.jdh.2010.10.3.104.
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only be considered as temporary holders of land rights, as they are merely
occupying the land on a provisional basis."

According to positive law, Article 1, number 3 of Government
Regulation Number 18 of 2021 in conjunction with Ministerial Regulation
ATR/BPN Number 18 of 2021 regulates the Right of Management: "The Right
of Management is the right of control by the state, part of which is delegated to
the right holder." Thus, it can be concluded that the Right of Management is a
state right of control, with part of the authority delegated to the right holder.
However, it is not a direct land right but rather a form of state control over land
granted to individuals or specific entities."

Ulayat Rights Indigenous People

In the literature on customary law, as stated by Van Vollenhoven, Ulayat
Rights are described as “beschikkingrech?” which reflects the relationship between
Indigenous Legal Communities and their customary land. This definition
indicates that Indigenous Legal Communities have the right to regulate, manage,
and utilize their customary land according to their needs and traditions. This right
encompasses the use of the land, the management of natural resources found on
it, and decision-making regarding land use in the context of the social, economic,

and cultural life of the Indigenous communities surrounding the customary
land."

In their daily lives, Indigenous communities consider Ulayat land as their
“motherland” due to its vital role as both a living environment and a source of
livelihood for the community. There are customary legal rules that govern the
management, control, and use of Ulayat land, which are recognized and adhered
to by the local community.'” This is because “the authority of Indigenous Legal

14 Sulasi Rongiyati, “Pemanfaatan Hak Pengelolaan Atas Tanah Oleh Pihak Ketiga,”
Negara Hukum: Membangun Hukum Untuk Keadilan Dan Kesegjahteraan 5, no. 1 (2014): 77-89,
https://doi.otg/http://dx.doi.org/10.22212/jnh.v5i1.212.

15 AP. Parlindungan, Hak Pengelolaan Menurnt Sistemr UUPA (Bandung: Mandar Maju,
1994).

16 Jawahir Thontowi et al, “AKTUALISASI MASYARAKAT HUKUM ADAT
(MHA): Perspektif Hukum Dan Keadilan Terkait Dengan Status MHA Dan Hak-Hak
Konstitusionalnya” (Jakarta, 2012).

17 Igbal Maulana et al., “Justice for Indigenous People: Management Right Term to
Third Parties,” Indonesia Law Reform  Jouwrnal 4, no. 1 (June 5, 2024): 59-74,
https://doi.otg/10.22219 /ilrej.v4i1.33058.

>
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Communities to manage land, water, and resources according to their needs is
based on a system of knowledge and tools that embody principles of justice and
adequacy within customary rules concerning the extraction of natural resources,
which are accompanied by rules and prohibitions”."® Most Indigenous
communities maintain a profound connection imbued with emotional,
sentimental, religious-magical, and sometimes irrational values, rendering this
relationship eternal and irreplaceable. Disregarding land is tantamount to
dishonoring them and is considered a taboo that could bring misfortune, bad
luck, or karma, as Indigenous communities are deeply concerned with their land.
The land must be preserved and cultivated propetly to benefit themselves and

their families."

Referring to Article 1, number 23 of Law No. 17/2017 on Water
Resources, it stipulates: “the communal rights held by certain Indigenous
Communities over specific territories that constitute the living environment of
their members, including the rights to utilize land, forests, and water along with
their contents in accordance with statutory regulations.” Based on this definition
of Ulayat Rights, the government should provide protection for the existence of
these Indigenous Communities.

The Concept of the Right of Management over Indigenous Legal
Community Lands

The Right of Management originating from or over Ulayat land is a new
development. Historically, as observed in recent years prior to the enactment of
Government Regulation No. 18 of 2021, the Right of Management existed;
however, this right was granted over state land, not over Ulayat land.* State land,
or land directly controlled by the State, refers to land that is not owned under any
land rights. In contrast, Ulayat land is land within the domain of Indigenous Legal

18 S§.B. Sinay et al,, “Legal Pluralism Of Spatial Rights Of Indigenous People In
Arcipelagic Province In Indonesia,” Russian Journal of Agricultural and Socio-Econonzic Sciences 121,
no. 1 (January 26, 2022): 12-22, https://doi.org/10.18551/rjoas.2022-01.02.

19 Shrimanti Indira Pratiwi, I Nyoman Nutjaya, and Imam Koeswahyono, “A
Partnership Pattern of the Tengger Indigenous People in Management of the Bromo Tengger
Semeru National Park” (Malang, 2024),
https:/ /ajmesc.com/index.php/ajmesc/article/view/838.

20 Yusuf Zamil, “PERLINDUNGAN HUKUM PEMBELI APARTEMEN ATAU
RUMAH SUSUN DI ATAS TANAH HAK PENGELOLAAN,” Arena Hukum 10, no. 3
(December 29, 2017): 441-61, https://doi.org/10.21776 /ub.arenahukum.2017.01003.6.
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Communities, which, in practice, still exists and is not encumbered by any land
rights.

Based on the opinions of experts outlined in the previous subsection, the
Right of Management is a derivative of the state’s right to control. Therefore, the
three authorities granted by the Right of Management to third parties also apply
to the right holder. Further, the authorities of the Right of Management holder
are regulated in Article 7, Paragraph (1) of Government Regulation No. 18 of
2021, which includes:

a. Preparing plans for land designation, use, and utilization in
accordance with spatial planning;

b. Utilizing all or part of the management land either for their own use
or in collaboration with others;

c. Setting fees and/or mandatory annual payments from third parties in
accordance with the agreement.

Based on this, the Right of Management may also be granted over Ulayat land to
preserve the existence of Indigenous Legal Communities.”'

The concept of the Right of Management over Ulayat land is regulated in
Article 3 of the Minister of Agrarian Affairs/Head of the National Land Agency
Regulation No. 18 of 2021, which stipulates: In addition to State land, land rights,
and/or State Forest areas, applications for the Right of Management may also
originate from Ulayat land. Based on this, the concept of the Right of
Management over Ulayat land should be registered by the Indigenous Legal
Communities themselves, provided that the management of Ulayat land has been
regulated by Regional Regulations (PERDA) and/or decrees from the regional
government concerning Ulayat land.”* Indigenous Legal Communities can
become legal subjects holding the Right of Management if they are recognized as
legal subjects through the establishment of a PERDA and/or a Decree from the
Regional Government.

21 Dian Cahyaningrum, “Hak Pengelolaan Tanah Ulayat Masyarakat Hukum Adat Untuk
Kepentingan Investasi,” Negara Hukum: Membangun Hukum Untuk Keadilan Dan Kesejabteraan 13,
no. 1 (June 2022): 21-39, https://doi.otg/http://dx.doi.org/10.22212/jnh.v13i1.2970.

22 Dewi Nawang Wulan, Veronica Tjokroaminoto, and Abdul Ghofur, “Analisis Hukum
Pemberian Hak Pengelolaan Yang Berasal Dari Tanah Ulayat Pasca Terbitnya Undang-Undang
Cipta Ketja,” Notaire 5, no. 1 (February 24, 2022): 83, https:/ /doi.otg/10.20473 /ntt.v5i1.32708.
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Legal Consequences of Issuing the Right of Management Over

Indigenous Legal Community's Ulayat Land

The issuance of the Right of Management over Indigenous Legal

Community's Ulayat land may be granted as long as the Indigenous Legal

Community is recognized as a legal entity based on Regional Regulations

(PERDA) and/or decrees from the regional government at both the provincial

and district levels concerning the recognition and protection of Ulayat land.”

Based on this, if we examine the definition of legal consequences, which is "the

result of an action undertaken to achieve a desired effect by the actor and

regulated by law, such an action is termed a legal act," then, in other words, legal

consequences are the outcomes of a legal act.”* Based on this, the legal

consequences can be classified and analyzed into the following forms:

1.

The emergence, change, or extinction of a legal status: Regarding
management rights derived from customary land, if the customary land
is regulated by Regional Regulations (PERDA) and/or decrees from
local government authorities, its existence can be assured. This is
because when the management rights expire, the land will revert to its
status as customary land. However, if management rights are granted
over customary land that is not regulated by PERDA and/or decrees
from local government authorities, the customary land may be
extinguished or become state land after the management rights are

removed.”

The emergence, change, or extinction of a legal relationship between
two or more legal subjects, where the rights and obligations of one party
correspond to the rights and obligations of the other party: When
management rights over customary land are registered, the indigenous
community is obligated to pay taxes on those management rights. Not
only does this involve taxation, but the rights to the land granted
subsequent to the issuance of the management rights also create rights

23 Wulan, Tjokroaminoto, and Ghofur.
24 R. Soeroso, Pengantar mn Hukum (Jakarta: Sinar Grafika, 2011).
2> Wulan, Tjokroaminoto, and Ghofur, “Analisis Hukum Pemberian Hak Pengelolaan

Yang Berasal Dari Tanah Ulayat Pasca Terbitnya Undang-Undang Cipta Kerja.”
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and obligations for the legal subject holding the management rights
towards other parties.”

3. The imposition of sanctions for unlawful actions: According to the
Indonesian Dictionary (KBBI), sanctions are obligations (such as
actions, punishments, etc.) imposed to compel individuals to adhere to
agreements or comply with legal provisions (such as constitutions,
associations, etc.). Consequently, the burden of issuing management
rights will revert to the Indigenous community, allowing them to
determine the allocation, use, and management of customary land once
the management rights have been issued.”

Thus, from the explanation above, legal consequences are defined as the
effects of a legal act, where a legal act is any action by a legal subject that creates
rights and obligations, marked by a declaration of intent. Conversely, a non-legal
act is an action whose consequences ate not intended by the actor.” Therefore,
a clear understanding of the distinction between legal acts and non-legal acts is
crucial, as it affects the determination of rights and obligations arising from every
action taken by legal subjects, particularly for the customary law community itself.
Based on the explanation above, it can be concluded that: *

First: Legal Consequences for the Continuity of the Customary Land
Rights of Indigenous Communities, The issuance of Management Rights (HPL)
over customary land can be regarded as a legal action that has specific legal
consequences, both in terms of the legal status of the land and the legal
relationship between the indigenous community, the state, and other parties
involved. One crucial aspect to consider is whether the customary land is
governed by a Regional Regulation (PERDA) or a decision from the regional
government, whether at the provincial or district level. In this context, if the
customary land is regulated by a PERDA or an official decree, the land’s existence
within the national legal system remains intact, and the issuance of the

26 Rongiyati, “Pemanfaatan Hak Pengelolaan Atas Tanah Oleh Pihak Ketiga.”
27 Cahyaningrum, “Hak Pengelolaan Tanah Ulayat Masyarakat Hukum Adat Untuk
Kepentingan Investasi.”
28 Zamil, “PERLINDUNGAN HUKUM PEMBELI APARTEMEN ATAU RUMAH
SUSUN DI ATAS TANAH HAK PENGELOLAAN.”
2 Igbal Maulana et al., “Pengaturan Jangka Waktu Yang Berkeadilan Atas Perjanjian Kerjasama
Kepada Pihak Ketiga Hak Pengelolaan Diatas Tanah Ulayat,” Tunas Agraria 7, no. 3 (September
2, 2024): 285-302, https://doi.org/10.31292/jta.v7i3.352.
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management rights does not automatically change the land’s status to state land.
However, if the granting of management rights is not based on clear regulations
through a (PERDA) or a regional government decree, the customary land risks
losing its status as customary land and could be converted into state land once
the management rights are revoked. This reflects the first legal consequence,
namely the “emergence, change, or disappearance of a legal status” which directly
impacts the continuity of the Indigenous community’s customary rights over
their land. Therefore, the existence of a PERDA or a regional government
decision is crucial to ensuring the protection of the Indigenous community’s
rights to their land.

Second: Legal Relationship Between Indigenous Communities and
Holders of Management Rights, The granting of Management Rights also has
implications for the legal relationship between indigenous communities and other
parties involved in the management of the land. When management rights are
issued and registered, the Indigenous community, as the holders of customary
land rights, is obligated to pay taxes on these management rights. Additionally,
with the issuance of management rights, new rights and obligations arise between
the Indigenous community and other relevant parties, such as the government or
private entities that obtain management rights over the land. This is related to the
second legal consequence, namely the "emergence, change, or disappearance of
a legal relationship." In this case, the issuance of management rights will establish
a legal relationship between the indigenous community and the party granted the
management rights. These rights must be clearly regulated to prevent conflicts,
such as disagreements over land use or the distribution of benefits derived from
the utilization of customary land.

Third: Sanctions for Violations of the Management of Customary Land,
“The emergence of sanctions occurs when unlawful actions are committed.”
Sanctions may be imposed if a party violates provisions related to the
management of customary land. For example, if a party violates regulations
concerning the use of customary land, which should remain managed for the
benefit of the Indigenous community or is contrary to their rights, legal sanctions
may be applied. Granting management rights to another party, without regard for
customary rights or the provisions that have been mutually agreed upon, can lead
to negative consequences and legal sanctions for the violating party. In this case,
the purpose of sanctions is to ensure that the customary rights of Indigenous
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communities are respected and that no party abuses management rights for
purposes detrimental to the Indigenous community. Additionally, sanctions may
also apply if actions are taken that damage the sustainability of the customary
land or divert its use without the consent of the Indigenous community.

Overall, this analysis emphasizes that the issuance of management rights
over the customary land of Indigenous communities must be carried out with
great caution and in accordance with clear regulations, either in the form of
Regional Regulations (PERDA) or regional government decisions, to ensure that
the land does not lose its status as customary land. Proper regulation will help
protect the customary rights of Indigenous communities and prevent potential
harm arising from the loss of recognition of those land rights. Furthermore, the
issuance of management rights must be accompanied by clear rules regarding the
rights and obligations of the parties involved, as well as legal sanctions for
violations that could harm the Indigenous community. Therefore, it is essential
to carefully consider the legal consequences of granting management rights, both
in terms of the legal status of the land, the legal relationships between the parties,
and the potential sanctions that may arise from violations of the Indigenous
community's rights to their customary land.

Discussion

Based on the research findings presented, although the concepts of
management rights and customary land rights differ, the objective of
management rights is beneficial for the sustainability of the existence of certain
Indigenous communities over specific territories. However, it must be
emphasized that customary land rights of indigenous communities should take
precedence, as these rights are fundamental and must be guaranteed and
protected by existing laws. This is because their rights are explicitly and cleatly
regulated in the Constitution of the Republic of Indonesia. *

Regarding management rights derived from customary land, there are
actually two consequences that affect the sustainability of the existence of
indigenous communities. On the one hand, these management rights can lead to
solutions that support the continued existence of indigenous communities. On
the other hand, they can result in adverse outcomes for customary land if the

30 Adam D. Tyson, Decentralization and Adat Revivalism in Indonesia (Routledge, 2010),
https://doi.otg/10.4324/9780203849903.
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issuance of management rights over such land is not preceded by the recognition

and protection of customary law communities, as regulated by Regional

Regulations and/or decrees issued by provincial or district/local government
authorities.

The importance of distinguishing between management rights and ulayat
rights in the context of Indigenous legal communities in Indonesia is crucial.
Although these two concepts differ, management rights should support the
sustainable existence of Indigenous communities over the territories they inhabit.
However, ulayat rights must remain prioritized, as they are fundamental rights
that need to be protected through clear legal certainty, in accordance with the
provisions of the Constitution of the Republic of Indonesia. The issuance of
management rights over ulayat land must be approached with caution. Without
explicit recognition and protection of indigenous legal communities through
regional regulations or local government decisions, there is a potential for conflict
and harm to these communities. Therefore, it is essential to ensure that the land
management processes involving ulayat rights respect and protect the rights of
indigenous peoples. This will not only help maintain the sustainability of
indigenous legal communities but also prevent potential disputes in the future.

Conclusion

The concept of granting Management Rights over customary land is inherently
contradictory to the definition of Management Rights itself. This is because
Management Rights involve the delegation of certain authorities from the State’s
Control Rights over land, whereby the holder of Management Rights receives a
portion of the State’s Control Rights derived from state land. However, when it
comes to customary land, this conflicts with the concept of Management Rights,
as customary land remains bound by the Indigenous Community’s customary
rights. Referring to the positive norms concerning Management Rights derived
from customary land, these are clearly and explicitly regulated under Article 4 of
Government Regulation No. 18 of 2021. The holders of Management Rights
over customary land are the indigenous communities themselves. However, the
granting of these Management Rights presents two potential outcomes for the
sustainability of the land and the existence of the indigenous communities’
customary rights. These outcomes include either a solution for their own
existence or a disaster for them, depending on whether or not the local
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government issues Regional Regulations and/or decrees at the provincial or

district level.

In order to provide legal certainty and justice to the community regarding
their customary land, the government, particularly the legislative bodies, should
establish clear and firm regulations concerning the existence of indigenous
communities. However, it is also essential for regional governments to promptly
recognize indigenous communities within their respective autonomous regions
by issuing regional regulations (PERDA) on the recognition of indigenous
peoples, so as to ensure the protection of the community's customary land rights.
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