= Vol. 8. No. 2, November 2023, 535-552
Al-Istinbath P-ISSN: 2548-3374 (p), 25483382 (c)

]urnal Hukum Islam http://journal.iaincurup.ac.id/index.php/alistinbath

Imam Ash-Shafi'i's Opinion on Hajj without a Mahram and Its
Relevance to the Present Day

*Syarial Dedi', Sti Yuniarti’
Institut Agama Islam Negeri Curup, Indonesia'
Universitas Islam Negeri Mahmud Yunus Batusangkar, Indonesia®

Cotrespondent Email: “syarialdedi@iaincurup.ac.id

DOI: https://dx.doi.org/10.29240 /jhi.v8i2.7113

Received: 16-05-2023 ‘ Revised: 12-08-2023 ‘ Accepted: 10-10-2023
Cite this article: Dedi, S., & Yuniarti, S. (2023). Imam Ash-Shafi'i's Opinion on Hajj
without a Mahram and Its Relevance to the Present Day. Al-Istinbath:
Jurnal Hukum Islam, 8(2), 535-552.
doi:http://dx.doi.org/10.29240/jhi.v8i2.7113

Abstract

This study aims to examine more deeply the opinion of Imam ash-
Shafi'i regarding the pilgrimage for women without a mabram, and
then see its relevance in today's times. Imam ash-Shafi'i has opinion
that a mabram or husband is not obligatory for a woman in carrying
out the pilgrimage, but on condition that the woman is protected
from harming her body and soul and her honor. The majority of
figh scholars are of the opinion that women must be accompanied
by their mabram to perform the pilgrimage. According to the
provisions of the Shari'ah, a woman may not travel alone but must
be accompanied by her husband or mabram. Even the al-Hanafiyah
school of thought argues that a mabram for women is a mandatory
requirement for Hajj. This study is in the form of a character study
categorized as library research. It used secondary data, either in the
form of primary materials, tertiary secondary. Data analysis used
heuristic, critics (internal and external), interpretation, and
historiography. The results of this study suggest that Imam asy-
Syafi'i's opinion which emphasizes law based on its 'illat, namely the
factor of women's safety is very relevant to current conditions.
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Introduction

Islamic Shari'ah prohibits a woman from traveling alone; she must be
accompanied by her husband or mahram, as stated in the hadith:

c;zus‘_5;&;‘igéqiﬁﬁ’s@i@uﬁﬁ;ﬂs@hjg@m;ua&m5?@2&\@;#@5;
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Ibn Umar r.a. reported that the Prophet said: 1t is not permissible for a woman to
travel for three days unless she is with her mabram. (HR: al-Bukhari)

This hadith covers all kinds of traveling, whether obligatory or
permissible, such as long journeys of more than three days or in unsafe and
lonely situations. This ruling is not meant to be prejudiced against women and
their morals, as some people think. Rather, it is intended to protect her good
name and honor and to protect her from crime, because women are very
vulnerable both physically and in terms of their honor. For this reason, Allah
SWT and His messenger warned women from all things that would damage
them.

Regarding the issue of Hajj, the Prophet said:
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From 1bn Abbas r.a, he said: The Prophet Mubammad (PBUH) was preaching, so
he said: 1t is not permissible for a woman to travel unless she has a mabram with her, so a
man said: O Messenger of Allah, 1 have taken a pledge to go to war, and my wife wishes to
perform Hajj, so the Messenger of Allah said: Go for Hajj with your wife. (HR: al-
Bukhari)

Based on this Hadith, a mabram/husband is one of the obligatory
conditions of Hajj that women must fulfill.’ Because of this obligation of
mahram, the Prophet ordered husbands to leave jibad, and escort their wives for
Hajj.* This is in line with the view of a/-Hanfiyah. This means that it is not
permissible for a woman to worship alone without a mabram or husband
accompanying her. >

1Abi ‘Abd Allah Muhammad bin Ismail al-Bukhati, Shabih al-Bukhari, (Bairut: Dar as-
Sa’ab, (t.th.), No. Hadits 1024.

2Al-Bukhari, Shahib..., No. Hadits 1729.

3 Said Sabiq, Figh as-Sunnab, (Bairut: Dar al-Kutub, 1992), Juz I, h. 530-534.

*Muhammad ‘Ali ash-Shabuni, Rawah al-Bayan Tafsir Ayat al-Abkam min al-Qur'an, (ttp:
Dar al-Kutub al-Ilmiah, t.th), Juz I, h. 325.

5Ash-Shabuni, Rawah...h. 325
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In other words, even if she is able to perform Hajj, her Hajj is not valid
and she has to repeat it because she has not fulfilled the obligatory conditions of
Hajj. Imam ash-Shafi'i argues elsewhere that a mahram or husband is not
obligatory for a woman to perform Hajj, provided that she is protected from
harm to her body, soul and honor. He stated that women may travel with other
women or with a group of Muslim men in which there are women.’

It is clear from the text that Imam ash-Shafi'i's statement above, violates the
provisions of the hadith of the Prophet Muhammad SAW which prohibits women
from traveling without a mahram. Meanwhile, Imam ash-Shafi'i once said:

dele dll oo ) Jyy Ay 15155 lany dele il ol Jgany Liww 85 LS § @iy 13)]
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If you find in my book something that violates the Sunnah of the Messenger of Allah
(SAW), then you should speak according to the Sunnab of the Messenger of Allah (SAW) and leave

my fatwa.

Hajj is a long journey to the holy land of Makkah al-Mukarramah, and of course
it is not enough for just one or two days. That's why in the hadith above Rasullah SAW
ordered a man who had signed up for jihad to abort his intention and must accompany
his wife to go on Hajj. Isn't Hajj a matter of worship in which the people must follow
and accept as the rule states:

"L Lty Cadarll claleall § JusY!

The Ashal of worship is silence (acceptance) and following. . ..

In addition, it is agreed among the scholars that all the laws enacted by Allah
SWT and His Messenger upon His servants, in the form of commands or prohibitions
contain mashlahah. There is no syara’ law that is devoid of mashlahah. Some of the
benefits can be felt at that time and some are felt afterward, such as the command to
pray is beneficial for spiritual tranquility and physical hygiene. The prohibition of
alcohol prevents a person from damaging the body, soul (mental), and mind. Therefore,
Allah SWT commands in His word:

..... CEalT 2 T &) QT 154575 56 Lz w80 g baddd Js gl 280315 G

.what the Messenger gives you, accept; and what he forbids you, forsake; and fear
Allah. Verily, Allah is very severe in punishment. ((QS:59:7)

®Muhammad bin Idris asy-Syafi’i, a~-Umm, (Bairut: Dar al-Kutub al-Tlmiah, t.th), Juz II,
h. 164.

"Ibn Qayyim al-Jawziah, A Jam al-Muwagiin an rab al-‘Alamin, (Bairut: Dar al-Kitab al
Plmiyah, 1996), Juz 11, h. 361.

8Abd al-Hamid Hakim, a/-Bayan., (Jakarta : Bulan Bintang, 1976), Juz 3, Cet ke- 1,
h.178.
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Looking at this opinion of Imam ash-Shafi'i, the author is interested in
tracing it more deeply, so that his way of thinking is known. Then it is
connected with the contemporary context to examine its relevance in today's era
and if it is possible to be applied in today's era, so that there is no need to wait
for the Hajj until the money is enough for two husbands and wives, but it can
be carried out by one person first, both husband and wife.

Based on the search, there are several journals that have studied the
implementation of traveling for women, including: Mughniatul llma entitled
Reconstruction of The Concept of Malram in Women's Safar Based on Ibn Qayyim al-
Janziyyah's Legal Change Theory. This paper concludes that the legal text that
prohibits women from traveling without a mahram needs interpretation through
contextualization and reconstruction. The hadith about the prohibition of
traveling for women without a mahram has a very different context from the
current context. This can be proven by the aspects that become factors of legal
change according to Ibn Qayyim al-Jauziyyah, including time (agminabh), place
(amfkinah), conditions (ahwal), intention/motivation (néyat), and tradition (‘awaid).
Based on these aspects, it can be understood that the urgency of mahrams in
women's travel is intended as a guarantee of safety from the dangers that are
very likely to be experienced by women at that time. In contrast to the current
context, this has experienced rapid development in the fields of technology,
information, transportation, which provides more access, comfort, and security.
Efforts to protect women have been legitimized through existing legal norms.”’
Firgah Annajiyah Mansyuroh's article titled Awalysis of Legal Change for Women
Traveling without Mabram: A Case Study of the Kingdom of Saudi Arabia Royal Decree
No.M/ 134 of 2019, concluded that the Saudi Arabian government lifted the ban
on women traveling without a mahram. This was driven by the influence of
economic and social changes. This is because the Saudis want their Vision 2030
to be achieved."” None of these studies specifically examines Imam ash-Shafi'i's
opinion on the implementation of Hajj for women without a zabram and studies
the relevance of this opinion in the present day, so this research is considered
new.

This study is a character study categorized as library research. The data
used is secondary data, which is ready-made data in the form of primary
materials such as the book al-Umm by Imam ash-Shafi'i, secondary materials in
the form of figh books that intersect with the topic of discussion, and tertiary

? Mughniatul Ilma, “Reconstruction of The Concept of Mahram in Women’s Safar
Based on Ibnu Qayyim al-Jauziyyah’s Legal Change Theory,” JURILS (Jurnal limiah Syariah) 20,
no. 2 (December 15, 2021): 147-61, https://doi.org/10.31958 /juris.v20i2.4303.

10 Firqah Annajiyah Mansyuroh, “Analysis of Legal Change for Women Traveling
Without Mahram: A Case Study of the Kingdom of Saudi Arabia Royal Decree No. M/134 of
2019,” AL-IHKAM: Jurnal Hukum & Pranata Sosial 14, no. 2 (December 10, 2019): 201-20,
https://doi.otg/10.19105/al-lhkam.v14i2.2785.
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materials such as dictionaries and encyclopedias. Data collection is carried out
by reading and understanding figh books on Hajj mahran and related books and
journals, then the data is processed through several stages, namely: a) The
heuristic stage, which is the technique of searching for data, classifying data. b)
The criticism stage, which is the process of criticizing existing data, including
external criticism and internal criticism, so as to obtain the correct conception
of the character's thoughts, then proceed with the grouping of the conception
of thought, so that it is clearly illustrated. ¢) The interpretation stage, which is
the stage of interpreting the conception of the charactet's thoughts. d) The
historiography stage, which is an effort to write and combine into journal form.
More details are illustrated in the following figure:

Heufistic

Secondary Data Processing

Critique

I
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Historiography

Overview of Imam Ash-Shafi'i

Imam ash-Shafi'i was born in the month of Rajab in the year 150 AH
(767 AD) in Ghuzah in the region of Asqalan near the coast of the White sea
(Dead sea) in the center of Palestine (Sham).'' Imam ash-Shafi'i's birth was on
the eve of the death of Imam Abu Hanifah bin Tsabit, hence, the popular

. . . 12
expression "One star sinks and another rises".

The lineage of his descendants from his father is: Idris bin Abbas bin
Uthman bin Shafi'i bin Saib bin 'Ubaid bin Abu Yazid bin Hashim bin Abd al-
Manaf.” Thus it is clear that Imam ash-Shafi'i was a descendant of Quraysh;
Abd al-Manaf (the Prophet's third grandfather). The Hashim mentioned in the
genealogy is not Hashim the Prophet's grandfather, because the Prophet's
grandfather was Hashim bin Abd al-Manaf. From his mother's side were:
Fatimah bint Abd al-Azdiyah." Thus, it is wrong to say that his mother was a
Qurayshite who was closely related to the lineage of the Prophet Muhammad.

"Moenawar Chalil, Biografi Empat Serangkai Imam Mazhab, (Jakarta : PT. Bulan Bintang,
1992), Cet Ke-8, h. 149.

“Yusuf asy-Syekh Muhammad al-Baqa’i, Koleks: Syair Imam Syafi’i, Penerjemah, Abdul
Ra’uf Jabir, judul asli, “Diwan asy-Syafi’?’, (Jakarta : Pustaka Amani, 1995), Cet Ke-1,h. 10.

“Muhammad Abu Zahrah, asy-Syafi’i Hayatub wa ‘Ashrub wa Arwubh wa Fighub, (Arabi :
Dar al-Fikr, 1978), h. 14.

"Abu Zahtah, h. 16.
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Saib (IVth grandfather) of Imam ash-Shafi'i was from the Quraysh, when he was
a polytheist and was taken captive by the Muslim army during the battle of Badr
al-Kubra. At that time he repented and then gave a ransom to the Prophet so
that he was freed, then converted to Islam and was among the companions who
faithfully followed the teachings of Islam."

Imam ash-Shafi'i's scientific journey began at the age of two. He was
taken by his mother to Makkah. At the age of 7, he was able to memorize the
Qur'an. He studied the Qut'an with Ismail ibn Qastantin, the reciter of Makkah.
Imam ash-Shafi'i even memorized the Qut'an in the month of Ramadan 60
times. '* Imam ash-Shafi'i left Makkah for Banu Huzail to learn the Arabic
language and its literature and poetry from Imru' al-Qais, Zuhaer, and Jarir. He
stayed there for 10 years.'” Imam ash-Shafi'i learned figh from Muslim bin
Khalid al-Zanji (mufti of Makkah). He studied hadith with Sufyan bin 'Umaiyah
in Makkah. Then he went to Medina and became a student of Imam Malik and
studied al-Muwaththa' which he had memorized at the age of 13." He also
studied figh ab/ al-hadith with Imam Malik, which is a school of figh that is very
attached to the text of the Qurt'an and hadith and the practice of the
companions in determining the law." Imam ash-Shafi'i went to Iraq to study
riblab fi thalab alfighthat used more reason in their ijtihad.”’ He studied figh ah/
ar-ra'yn with Muhammad ibn al-Hasan (a student of Imam Abu Hanifah).”' so
that Imam ash-Shafi'i accumulated knowledge of figh ashhab al-hadith and figh

ashhab ar-ra'yn.

Among the famous teachers of Imam ash-Shafi'i while in Makkah are:
Muslim bin Khalid al-Zanji, Sufyan bin 'Uyainah, Said bin Salim al-Qudah, Daud
bin Abd al-Rahman al-'Tthar, Abd al-Hamid bin Abd al-'Aziz bin Abi Daud. In
Medina such as, Malik bin Anas, Ibrahim bin Sa'id al-Anshari, Abd al-'Aziz bin
Muhammad al-Darawardi, Ibrahim bin Yahya al-Usami, Muhammad bin Sa'id
bin Abi Fudaik, Abdullah bin Nafi' al-Shaigh. As for Yemen, they were: Mathraf
bin Mazin, Hisham bin Yusuf Qadhi Shuna'ak, Umar bin Abi Musallah Shahib
al-Auza'i, Yahya bin Hasan Shahib al-Laits bin Sa'id. And in Iraq were:
Muhammad bin al-Hasan, Waki' bin al-Jarah al-Kaufi, Abu Usamah Humad bin
Usamah al-Kaufi, Ismail bin 'Athiah al-Bashri, and Abd al-Wahhab bin Abd al-

“Jamal ad-Din Abd ar-Rahim al-Asnawi, Thabagat asy-Syafi’iyah, Di-tahqiq oleh
Abdullah al-Juburi, (Baghdad : Mathba’ah al-Irsyad, 1390 H), Juz 1, h. 11.

16

Huzaemah Tahido Yanggo, Pengantar Perbandingan Mazhab, (Jakarta: PT. Logos
Wacana Ilmu, 1999), Cet Ke-2, h. 121.

"Tahido Yanggo, Pengantar...h. 121.

" Tahido Yanggo, Pengantar...h. 122.

Tahido Yanggo, Pengantar...h. 33.

*Tahido Yanggo, Pengantar...h. 76.

*"Tahido Yanggo, Pengantar...h. 123.
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Majid al-Bashari.”” All of Imam ash-Shafi'i's teachers were prominent scholars of
the time.

Imam ash-Shafi'i also had students scattered in various cities including,
in Makkah namely: Abu Bakr al-Hamidi, Ibrahim bin Muhammad bin al-
'Abbas, Abu Bakr Muhammad bin Idris, Musa bin Abi al-Jarud. In Baghdad
(Iraq) were: Al-Hasan ash-Shubahi az-Za'farani, al-Husain bin 'Ali al-Karabisi,
Abu Tsur al-Kalabi, Ahmad bin Muhammad al-Ash'ari al-Bashri. And in Egypt
such as, Harmalah bin Yahya, Yusuf bin al-Buwaithi, Isma'il bin Yahya al-
Muzani, Muhammad bin Abdullah bin al-Hakim, ar-Rabi' bin Sulaiman al—Jaizi.23

His recorded books are: ar-Risalah This book is devoted to the science of
ushul al-figh. Abd ar-Rahman bin Mahdi, a prominent hadith expert Imam of his
time, asked him to write 2 book on ushul al-figh,” so that the methodology of
Imam ash-Shafi''s legal istinbath is clearly seen:
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It is not permissible for a person to say that this is lawful or that this is unlawful

unless be has knowledge of it. This knowledge is found in the Qur'an, the Sunnab, consensus
and qiyas.

This expression of Imam Ash-Shafi'i illustrates the hierarchy in the
epistemological study of ushul figh, which was then followed and developed by
the next generation.”

Kitab al-Umm on the science of figh. Al-Qadhi Imam Abu Muhammad
bin Husein bin Muhammad al-Maruzy (Imam ash-Shafi'i's student) said that
Imam ash-Shafi'i had compiled 113 books, in the fields of tafsir, figh, hadith,
manners and so on.”” The books written by Imam ash-Shafi'i are divided by
historians into two parts, one written by Imam ash-Shafi'i himself, and the other
written by his students, by dictation, or books attributed to him.

Imam ash-Shafi'i suffered from hemorrhoids and died after Isha prayer
on the last Friday night of Rajab, (29 Rajab) 204. H (820. AD) at the age of 54

2 Ahmad asy-Syarbasi, al-Aimalh al-Arba’ah, Bairut : Dar al-Jil, [t.th]), h. 127.

2 Ahmad asy-Syarbasi, a/-Aimabh... h. 129.

*Moenawar Chalil, Biografi... h. 241.

*Muhammad bin Idris asy-Syafi’i, @rRisalah, naskah di-tahgiq oleh Ahmad
Muhammad Syakit, (Bairut: Maktabah al-Islamiyah, [t. th]), Cet ke-1, h. 39

*Syarial Dedi, Ushul Figih Menurut Paradigma Filsafat Ilmu (Kajian Ontologi,
Epistemologi, dan Aksiologi): Al-Istinbath: Jurnal Hukum Islam, Vol.5, No.2, 2020 DOI:
10.29240/3hi.v5i2.1829, h. 299-301

27Siradjuddin Abbas, Sejaralh dan Keagungan Mazhab Syafi’i, (Jakarta : Pustaka Tarbiyah,
1972), Cet ke-2, h. 140.
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years and was released by his student, Rabi' al-Jizi. *® His remains were buried in
the Banu Zahrah village in Qarafah Shughra at the foot of the mountain "a/
Mugaththam'" in Egypt.. ”

Hajj for Women without a Mahram

The word 'mabram' is an isim makan (indicating place) from the word ha-
ra-mim, meaning a woman/relative who is forbidden to marry. From this word
is born the term 'ibram', meaning the petson wearing ihram (hajj/umrah)
clothes.” According to Ibn Faris, all the roots derived from ha-ra, and mim
mean 'prohibition' and 'affirmation’. Mecca and Medina are called haramain
because of the glory of the two cities and the prohibition of doing some things
that are allowed outside these two cities. An ithram person is a person who is
performing a series of Hajj or Umrah pilgrimages characterized by wearing
certain clothes at the designated miqgat-miqat. This is because there is a
prohibition on doing things that are permitted outside of ihram such as hunting
and having sex with one's wife. A person who refrains from begging even if he
is very poor is called a mahrum. Similarly, a person who cannot be married is
called a2 mahram.” Figh scholars refer to mahrams as all people who are
forbidden to marry, whether by descent, breastfeeding or marriage in
accordance with Islamic law.” This statement refers to Surah an-Nisa' verses 22-
24. The Shaafa'is add that touching does not invalidate wudoo'.

The Big Indonesian Dictionary (KBBI) defines the word 'mahram' with
two meanings; 1) a person (woman, man) who is a close relative by descent,
breastfeeding, or marriage so that it is not permissible to marry between them.2)
A male person who is considered to be able to protect a woman who is going to
perform Hajj (husband, son, etc.).” Thus mahram is related to the issue of

marriage and the performance of Hajj or Umrah for women, indirectly involving
all forms of traveling by women. This is what feminists criticize.

The treatment of women, which often leads to injustice, both in the
household and in society, inspires many people to speak up for women's rights.
Among the Islamic sciences that greatly influence the perception of the position
of women in Islam is Figh Science, both concerning mu'amalah (social
interaction) and worship (spiritual interaction) issues. One example in the issue
of worship is the implementation of the Hajj by women.

*Siradjuddin Abbas, Searah... h. 140.

*Moernawar Chalil, Biggrafi...h. 226.

30 Ahmad Warson Munawwit, al-Munawwir Kamus Arab-Indonesi, (Surabaya: Pustaka
Progtessif, 1997), Cet ke-4, h. 257.

3M. Quraish Shihab, Ensiklopedia al-Qur’an: Kajian Kosakata, (Jakarta: Lentera Hati,
2007), h. 557.

M. Ali Yusuf as-Subki, Figh Keluarga, (Jakarta: Amzah, 2010), h. 121.

3https://kbbi.web.id/mahram diakses tanganl 9 Agustus 2023.
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The majority of figh scholars are of the opinion that women must be
accompanied by a mahram for the Hajj pilgrimage. They believe that according
to Islamic law, a woman cannot travel alone, but must be accompanied by her
husband or mabram. In fact, the Hanafi school is of the opinion that a mabram
for women is an obligatory condition of Hajj. Imam ash-Shafi'i, on the other
hand, is of the opinion that a mahram or husband is not obligatory for a woman
to perform Hajj. He explicitly stated that women may travel with other women
or with a group of Muslim men who have women.

A Study of Imam ash-Shafi'i's Opinion

In the book al-Umm, Imam ash-Shafi'i said:

STty Al sl s Jeradl o e Jos Lo s g ke il o gl (e 5950 Loud 05 13
oSa @ Oy elel iy e gl dele (an gd Aol Wsale Goyls § el (o 285 pa Sy Leais

\”imﬁ > 0 3.3 LQ.!.A
If there is something in the hadeeth narrated from the Prophet (peace and blessings of
Allaah be upon him) that indicates a journey, that is, a_journey with provisions and
a long journey, and the woman finds herself in both of these situations, and there are
trustworthy men with her on a journey that is ma'ulah (capable of being done) and
safe, then - according to Imam ash-Shafi'i - the journey is Hagj, and Allaah knows
best, even if there are no mabrams with ber.

From Imam ash-Shafi'i's statement above, it can be understood that to
perform the Hajj pilgrimage, it is necessary to have the physical ability which is
expressed by the expression of provisions; in the form of material ability and
inner ability which is expressed by a long journey because in simple logic,
traveling long distances requires mental readiness and determination to face
various obstacles, especially women who have to leave their hometowns,
husbands, children, siblings and all their relatives. By nature, women are happy
and calm at home. Hence, the Hajj pilgrimage requires both physical and mental
readiness. Therefore, according to Imam ash-Shafii, the Prophet did not
exclude in the hadiths that make Hajj obligatory unless the form of the journey
must carry provisions and the distance is very far. >’

Then, Imam ash-Shafi'l's statement shows that he would allow a woman
to perform Hajj without her mahram. However, the concession that Imam ash-
Shafi'i made must fulfill several conditions; first, that the woman is with a group
of trustworthy women.” This means that the woman is not traveling alone, but
she is in the company of trustworthy women. To support this opinion, Imam
ash-Shafi' cites a hadith from 'Aisha r.a in the case of a woman traveling for
Hajj, even without a mahram. It reads:

3 Asy-Syafi’i, al-Umm, h. 164.
B Asy-Syafi’i, al-Umm, h. 164.
36 Asy-Syaft’i, al-Umm, h. 164.
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Ibn "Umar traveled with a woman who was not his mabram, nor was she
accompanied by his mabram. (HR:Abu Daud)

Second)y, it 1s permissible for a woman to join a group of men in which
there are women. This requirement is understood from Imam ash-Shafi'i's
statement:

L@?)ZAYjMBL\AiYJ[?)&AG#ﬁJ‘JLw&w‘OA&-&:M&F&AO&TMOT&.“

YA
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..0f there is not with her a believing free woman who is trustworthy, or a number of
women, and the women do not go out with the men, who are not in the company of women, nor
is there a mabram following them....

With this statement, Imam ash-Shafi'i allowed women to go out for Hajj
with a group of men who have women with them. If this is not the case, then
Imam ash-Shafi'i forbids women to join the group. However, if she wants to go,
she must be accompanied by her mahram. This opinion of Imam ash-Shafi'i is
supported by a hadith from Ibn Juraij who said:

ol Slilgeg ¥y Leas S09 Las 793 Yy pymme 93 Leas (utd 8Tal (ye sllase Jiws 108 gy ol 00
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"Atha' was asked about a woman who is neither with ber mabram, nor with ber
busband, but has children with her, and some women who gladly serve, care for and respect
her? Atha' replied: Yes, so let him go on jibad. (HR:Muslim)

From this statement, the #hird condition is implied, namely, safety. The
phrase: women who gladly serve, nurture and respect her, indicates that she will
have peace and comfort on the pilgrimage.

Imam ash-Shafi'i then analogized the case of a woman going for Hajj
without a mahram to the case of a woman asserting her rights, because she was
charged by someone with a charge in a country where there was no qadi, so she
moved to another country, hoping that the charge would be dropped.* With
this analogy, Imam ash-Shafi'i justified women traveling to uphold their rights
because there was no qadi in their country to protect their rights. This means
that it is permissible for a woman to travel in order to uphold her rights, and
Hajj is one of them. Hajj is obligatory for Muslims who are able to do it, both
men and women, as the verse reads:

37 Asy-Syaft’i, al-Umim, h. 164.
BAsy-Syafi’i, al-Umm, h. 164.
¥ Asy-Syafi’i, al-Umm, h. 165.
40Asy-Syafi’i, al-Umm, h. 165.
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553575 520715405
And complete the Hajj and "Umrah for the sake of Allah. ... (QS:2:196)

For clarity, Imam ash-Shafi'i continued his analogy; or the woman leaves
by right even if she has to travel for days without a mahram, if there is a woman
with another woman, and indeed Allah SWT has said in the case of al-mu'tadat
(women in abstinence).* The details read:

W il sl 1Y) 63550 5 sl n g3 )R Y

—..do not expel them from their homes and do not let them go ont unless they are
committing an obvious abomination.... ((QS:65:1)

Basically, Allah SWT forbids women who are in iddah to leave the
house. However, it is permissible for her to leave the house if she does so in the
right way. According to Imam ash-Shafi'i, Allah, the Almighty, does not prohibit
a woman from going out of the house by means of the customary right.
However, if this is not the case, then the act of going out is considered a
fahisyah (abominable act), so the woman is considered to have transgressed
because she went out without the proper right.”” More explicitly Imam ash-
Shafi'i, said that none of the scholars differed in opinion about a woman who is
in abstinence outside her home to enforce haddah on her and all the rights that
are common to her. To support his argument, Imam ash-Shafi'i cites the case of
Fatimah bint Qais who met the Prophet when her husband divorced her. ¥

Furthermore, Imam ash-Shafi'i said that the book, sunnah and scholarly
consensus all indicate that it is prohibited for a woman to travel or leave her
house during 'iddah, but only for what is not customary for her, and she cannot
be prohibited from doing so for a valid reason, and something that she cannot
leave.* Hence it is customary for a woman to perform Hajj, and if she is
physically and financially able to do so, and there are other women in her party

who are trustworthy, then in this case it is permissible for her to perform Hajj
without her mahram.

In addition, Imam ash-Shafi'i added that if a woman reaches puberty and
is physically and materially able to perform Hajj, but her guardian wishes to
prevent her, or her husband wishes to prevent her. In this case, Imam ash-
Shafi'i agrees with Atha' that the woman is in the same situation as al-hasar (the
captive), so she has to slaughter a sacrifice, and complete her Hajj, and then she
is halal - free from the bonds of ihram -.*

4 Asy-Syafi’i, al-Unim, h. 165.
2 Asy-Syafi’i, al-Unim, h. 164.
B Asy-Syafi’i, al-Umm, h. 164.
4 Asy-Syafi’i, al-Umm, h. 164.
4 Asy-Syafi’i, al-Umm, h. 165.
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However, Imam ash-Shafi'i wanted the husband not to forbid her, rather
it is incumbent on the husband not to forbid his wife from performing the
obligatory Hajj, and if it is a recommended Hajj it is permissible for the husband
to forbid her if he wishes.*

It can be seen from the description of Imam ash-Shafi'i's opinion, which
gives leeway for women to perform Hajj without being accompanied by a
mahram or her husband, by presenting some of the arguments above, because
Imam ash-Shafi'i, views mahrams as not an obligatory condition of Hajj.
Women are allowed to go on Hajj with a group of women, provided that they

are safe during the journey. Imam ash-Shafi'i explicitly said:
Y Sgl) (o Bt Lo 0095 0 Lt o BHU ol Loy iy el i 3l g o

The obligatory Hayj is not obligatory with a mabram, provided that the woman is
safe with a group of other women.

It seems that Imam ash-Shafi'i is focusing more on the 'illat' of the
ruling, which is the security factor. If this factor is guaranteed, then it is
permissible for a woman to perform Hajj without her mahram, such as in the
company of another woman who is honest and of good character, or with a
group of women who are known to be of good religious character, or perhaps
through a Hajj organization that has been assigned to her.

This application of the law is based on the rule:
P loke 515929 Ulall o 90 (Sl

The ruling circulates with its "tllat, whether or not it is present.

This means that the application of a law looks at the at (motivating
factor for the existence of the law) of the law; if the '/t exists then the law
exists, but if the 'illat no longer exists, then the law also does not exist. Thus, the
order for women to perform the Hajj disappears because the factor that led to
the issuance of the law, namely insecurity, is no longer present.

As for the woman without a husband, she may go to Hajj with an
honest woman or with a large group of men and women, and the woman who is
still in the waiting period for divorce must wait for her 'iddah to end, and if she
goes to Hajj, her Hajj is valid but she is sinning.

Observing Imam ash-Shafi'i's way of thinking in the case of mahram
Hajj, his foresight is seen to break the flow of the ahl al-ra'y and ahl al-hadith

46 Asy-Syafi’i, al-Unim, h. 164.

47 Ash-Shabuni, Rawab...., h. 325. Said Sabiq, Figh as-Sunnah, (Bairut: Dar al-Kutub,
1992), Juz I, h. 530-534.

“®Muchlis Usman, Kaidabh-kaidah Ushuliyal dan Fighiyab; Pedoman Dasar dalam Istinbath
Hukum Islam, (Jakarta:PT. Raja Grafindo Persada, 1999), Cet ke-3, h. 192.
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schools. Imam ash-Shafi'i tried to combine the ahl al-hadith school with the ahl
al-hadith school to build his own stream. Not too rigid on the demands of the
nash and nor excessively rely on ra'yu. However, trying to link the call of the
nash and social reality by maximizing the critical reasoning of his ijtihad. So it
can be said that the feud between manhaj ahl al-ra'y and manhaj ahl al-hadith
ended when Imam ash-Shafi'i combined the two ijtihad methodologies.* Imam
ash-Shafi'i's fatwa also does not undermine his commitment to the sunnah,
because this fatwa on mahrams is also supported by several sunnahs of the
Prophet Muhammad. So the title #ashr as-sunnah is still worthy and appropriate
for him.” An analogy (0*) that Imam ash-Shafi'i did in this case can be
justified based on the principle:

* ekl 4 uzg Lo J] dpiad g Jsdian @l st padll 339 o

When a text comes in a matter of worship for a purpose that can be reasoned out, it
is permissible to analogize it to another text that serves the same purpose.

The scholars did say that «lsball § slé ¥ (there is no giyas in

worship). According to Ibn 'Uthaymeen, this rule applies to the determination
of acts of worship that are mustaqilah (the prorogative of Allah SWT). As for
the issue of conditions, making qiyas between two acts of worship that have
similar purposes, and so on are not touched by this statement, and can be made
qiyas.” The issue of mahrams for women going for Hajj is categorized as an act
of worship, but the meaning behind it is to protect the woman's safety.
Therefore, there is no prohibition on the use of giyas.

Relevance of Imam ash-Shafi'i's Opinion to the Present Context

Seeing what Imam ash-Shafi'i had said, it turned out to be followed by
many scholars after him, both from the Shafi'iyah school itself and other
scholars. For example, Wahbah az-Zuhaily, mahram can be replaced with a
group of women or men and this can be justified, such as the existence of hajj
travel in Indonesia or KBIH, but it still seems to maintain the norms of Islamic
morals that have been established by religion. In fact, he said that if a person is
in the waiting period for divorce, his Hajj is valid but he is sinning.”

4 Ainol Yagqin, “Evolusi Ijtthad Imam Syafi’i : Dati Qawl Qadim Ke Qawl Jadid,” A+
Abkan 26, no. 2 (December 2, 2016): 143, https://doi.otg/10.21580/ahkam.2016.26.2.899.

Ainol Yaqin, Evolusi...

SRami bin Muhammad Jibrin Salhab Abu Hasan al-Maqdisy, a/-Qiyas fi al-lbadah wa
Tathbigatub fi al-Mazhab asy-Syafi’i Dirasah Ta’shiliyah Tathbigiyah, (Bairut: Dar Ibn Hazm, 2010), h.
62.

52Rami bin Muhammad, a/-Qiyas, h. 60.

5*Wahbah az-Zuhaili, al-Figh al-Islami wa ‘Adillatnbn, (Damsyik: Dar al-Fikr, 1993), Cet
ke-3, Juz 111, h. 29.
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Abd al-Walid al-Yaji of the Maalikis stated that a mahram is not required
for a woman who is no longer sexually active. This limits the generalization to
the meaning, as Ibn Dagqiqil'id said, which is to look at the dominant factor. **In
addition, some of the Maalikis were of the view that the mahram can be
replaced by a woman who is trustworthy in character and religion.

In another place, Ibn Muflih mentioned in al-Furu' that he said: "It is
permissible for a woman to perform Hajj if it is safe for her to do so without a
mahram." He said: "This applies to all kinds of travel for the purpose of
performing acts of worship." Al-Karabisi also narrated this view. Some of his
students said that this applies to tathawwu' Hajj and to all kinds of non-
obligatory travel, such as pilgrimage and trade.” Ibn Sirrin was of the view that
it is also permissible for a woman's mahram to be a Muslim man while al-Auza'i
must be with a just man.”

From the various opinions expressed by scholars on the issue of
mahrams for women going on Hajj, it can be concluded that it is permissible for
a woman to perform Hajj without her mahram, on the grounds that Islamic
rulings look at the intent and purpose. The purpose of the command to bring a
mahram is to protect the safety of women. However, if the aim and purpose of
the ruling is not achieved, then that way - allowing a woman to perform Hajj
without a mahram - is forbidden. This is what is called the saddady dzari'ah

method.

As Yusuf al-Qardhawi stated, something that is forbidden for its own
sake is not permissible except in cases of necessity, whereas something that is
forbidden for the sake of preventing a cause (saddadz dzati'ah) is permissible
because of necessity. In this case, there is no doubt that traveling by a woman
without a mahram is something that is haraam because it prevents it from being
haraam because of its nature,’’ as the rule states:

Ma.'a-_e-b.” 2\2.‘.44.«.” @.’i 3\.1.3)...\.1.‘ e f> Lo
Something that is prohibited because of sadd az-zari'ab is allowed on the grounds of
rajihah kemashlabatan (nrgently needed).

Said Sabiq relates in his Figh as-Sunnah that 'Umar ibn Khaththab
allowed the wives of the Prophet to perform their last Hajj, so he sent 'Uthman

%Ibn Hajar Ahmad Ibn Ali, Muhammad Fu’ad Abdul Baqi (ed), Fath al-Bari bi Syarb
Shabih al-Bukhari, (Riyad:t.tp, t.th,), Juz IV, h. 447.

% Yusuf al-Qardhawy, Famwa-fatwa Kontenporer (tetj.As’ad Yasin; Judul asli. Fatawa
Mu’shirah. (Jakarta:Gema Insani Press, 2005), Jilid 1, Cet ke-8, h. 449.

%Yusuf al-Qardhawy, a-Madkbal lidirasah as-Sunnab an-Nabawiyah, (Kairo: Maktabah
Wahabiah, t.th), h. 123.

S Al-Qardhawy, a/-Madkhal... h. 451.

8 A. Dijazulll, Kaidah-kaidalh Fikib; Kaidah-kaidal Hukum Islam dalam Menyelesaikan
Masalah-masalab yang Praktis, (Bandung: Kencana Prenada Media Groub, 2011), Cet ke-4, h. 225.
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ibn 'Affan and Abd ar-Rahman ibn 'Auf to accompany them.” So, what 'Umar,
'Uthman, '"Abd ar-Raman and the Prophet's wives did was without any of the
companions denying it. Thus it is regarded as ijma'.

From the above description, if it is related to the current situation, it can
be said that what Imam ash-Shafi'i has said is very suitable and relevant to the
current situation. This means that it is permissible for a woman to perform Hajj
without her mahram, provided that her safety is maintained.

It should be noted that traveling today is not the same as traveling in the
past, which was full of dangers because you had to pass through the desert, be
stopped by robbers, and so on. In fact, traveling is now done using means of
transportation that can accommodate many people, such as ships, airplanes and
buses. Therefore, it would be better for the government, which is in charge of
Hajj, to understand and apply what Imam ash-Shafii has said about the
permissibility of a woman going for Hajj without a mahram in this atmosphere
of peace and security, although it is better for her to be accompanied by a
mahram.

The prohibition of traveling for women without a mahram contained in
the hadith text requires an aholistic and comprehensive approach.
Understanding the context and history is a necessity to represent humanist and
transformative Islamic law. The existence of a mahram in the hadith text is not
the purpose of the hadith but is intended as a guarantee of security for the
woman herself. Social change and Islamic law must go hand in hand. Legal
fatwas always demand changes in line with the turn of time, place, conditions,
intentions, and traditions. Stagnating the law by ignoring these aspects will only
eliminate the principle of Islamic universality. This is what is called living Islamic
law, which is Islamic law that always lives according to the style of the
movement of social reality,”’ as understood from the following expression of
Ibn al-Qayyim:

" sTgatly bty Jlemle 2iSa¥ly Ao ity vt Lallislg g9iall i

The fatwa changes with the times, places, situations, intentions and customs.

Firqah Annajiyah said that the emergence of Saudi Decree No. M/134
of 2019 concerning the freedom of women to travel without a mahram was
greatly influenced by social changes and economic demands.*

%8aid Sabiq, Figh... h. 535.

OMughniatul Ilma, Reconstruction... h. 160.

oIbn Qayyim al-Jawziah, A Jam al-Muwagiin an rab al-‘Alamin, (Bairut: Dar al-Kitab al
I’lmiyah, 1996), Juz 111, h. 31.

02Firqah Annajiyah Mansyuroh, Analisys..h. 217
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In addition, the above argument is strengthened by the Prophet's hadith
from Adi bin Hatim when he told him about the future of Islam and its
development:
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Hadi bin Hatim stopped) stood in front of the Messenger of Allab, so the Messenger
of Allab said to him: The time has almost come when a woman from the city of Hirah (Iraq)
will go to visit the House of Allah unaccompanied... (HR: ad-Dar Qutny)

The news does not merely indicate that this will happen; rather, it
indicates that it is permissible for women to go on Hajj without a
mahram/husband if it is safe. This is because he said this hadith in order to
praise the development of Islam and its security. This means that Imam ash-
Shafi'i's fatwa is in line with the Sunnah, as is his commitment ... 28 W Jse2 .
(discard my opinion if it contradicts the sunnah). The issue of mahrams for
women in Hajj does not fall under the prohibition of giyas in worship, because

it is meant to protect the safety of women. Allahu A7lam

Conclusion

This study concludes that Imam ash-Shafi'i, who gives leeway for
women to perform Hajj without being accompanied by a mahram or her
husband, because the mahram is not an obligatory condition of Hajj. Women
are allowed to go on Hajj with a group of women provided that they are safe
during the journey, which is the 'illat' of the law. The application of this ruling is
based on the rule:lous 5 1529 2l pa s90y Sl (The law circulates with its illat, whether

it exists or not). Imam ash-Shafi'i's fatwa that emphasizes the "illat' of the ruling is
very suitable and relevant to the current situation and is also supported by the
text. It is permissible for a woman to perform Hajj without her mahram, such as
with another woman who is honest and of good character, or with a group of
women who are known to be religiously upright, or perhaps through a Haj;
organization that has been assigned to her. Moreover, traveling today is not the
same as traveling in the past, which was fraught with dangers, such as passing
through deserts, being stopped by robbers, and so on. In fact, traveling now
involves using means of transportation that can accommodate many people,

such as ships, airplanes and buses.

03°Ali bin ‘Umar Ad-Daraquthny,, Swnan ad-Daraquthny, (Bairut: Dar al-Kutub al-
‘Tmiyah, 1996), No. Hadits. 2465.
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