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Abstract

This research aims to elaborate the penetration of figh muamalah into
the Indonesian legal system, especially in laws and regulations
related to Islamic financial institutions. One fact is that the
nomenclature of muamalah and/or figh muamalah is not found at all
in legislation and legal system. However, in other reality,
substantively, figh muamalah has become an integral part of the
Indonesian legal system, at least as evidenced by the positivization
of fourteen laws and regulations related to Islamic financial
institutions. The study uses a descriptive qualitative method that
focuses on the analysis of legal documents. The analysis method
used is a normative descriptive technique involving a historical
approach to Islamic law in the context of Indonesia. The findings of
this study reveal that the penetration of figh muamalah into the
Indonesian legal system does not only occur at the theoretical level,
but has also had a real impact on the legal culture, legal structure,
and legal substance of Indonesian law. At the level of legal culture,
muamalah has become an attitude and legal awareness in the form of
beliefs, values, ideas, and expectations of the community. As a legal
structure, muamalah already has state institutions and their
enforcement organizations. In addition to the House of
Representatives, which carry out the role of legislation with the
government, the legal norms of muamalah have been implemented
by Islamic banking institutions, Islamic capital markets, Islamic
insurance, Islamic pawnshops, and other Islamic microfinance
institutions. Meanwhile, in terms of legal substance, the legal norms
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of mmamalah have manifested into various laws and regulations
related to economic and social activities, which are basically related
to the determination of sharia principles as the main reference for
the activities of financial institutions, the use of muamalah contracts
in sharia economic activities, and the criminalization of violations of
sharia principles.

Keywords: Indonesian law; muamalab jurisprudence; penetration

Introduction

Islamic law has an important role and meaning for the life of the
Indonesian nation.' As part of Islamic law, the latest understanding of figh
muamalah, one of which is represented by 'All Fakri, is "the science of the
procedure for the exchange of property and services between fellow human
beings through the mediation of transactions or promises".” This kind of
meaning makes figh muamalah close to the contemporary meaning of civil law.

It is an undeniable fact that none of the national laws and regulations
clearly states the word muamalah. On the contrary, almost all fatwas of the
National Sharia Council (DSN) of the Indonesian Ulema Council (MUI) were
adopted as rules of Indonesia's sharia financial institutions.” As is known, the
most important function of DSN MUI is to provide fatwas, recommendations
and supervise issues related to the activities of Islamic financial institutions.”
This clearly raises the question of the existence and method of entry of
mamalah jurisprudence into the Indonesian legal system.

This problem is important to be answered in order to understand the
influence and interaction of figh muamalah in the Indonesian legal system, as well
as how its synergy can provide a frame of reference in public policy and open a
space for discussion related to religious, legal, and national life relations. There
are several studies that provide different perspectives, such as Oyo Sunaryo
Mukhlas who highlights the flexibility of Islamic law in muamalah so that it can

! Juhaya S. Praja, Hukum Islam Di Indonesia, Pemikiran Dan Praktik (Bandung: Rosda
Karya, 1991).

2 “Ali Fakti, in: Muhammad ‘Utsmén Syabir, A/-Mu'dmalit A/—Md@/aﬁ Al-Mu’dshirah Fi
Al-Figh Al-Iskimi, 6th ed. (Amman: Dar al-Nafa'is, 2007).

3 Ipuk Widayanti, Silvia Waning, and Hiyun Puspita, “The Role of DSN-MUI Fatwa in
Indonesian Sharia Banking Development Flows in the Industrial Revolution 4 . 0,” Elgish :
Journal Isiamic of Economics 3(1) 2023, 2944: Journal Islamic of Economics 3(1) 2023, 2944 3, no. 1
(2023): 29-44, https://doi.org/10.33830/ elqish.v3i1.6519.2023.

4 Nur Sillaturohmah Handayani, Muhamad Subhi Apriantoro, and Malikah Al-
Husnayaini, “The Strategic Role of DSN-MUI in Developing Islamic Economic Law,” A-
Iktisab: — Journal — of  Islamic ~ Economic — Law 7 no. 1 (2023): 1-25,
https://doi.otg/10.21111/aliktisab.v7i1.9297.
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blend in with local traditions.” Alfitri's article in the Journal of Law and Religion
emphasizes the inclusion of Islamic jurisprudence in the framework of national
law through the Religious Court.” Muhamad Hasan Sebyar explores the
integration of Islamic law with customary law, highlighting the success of
harmonization that emphasizes the flexibility of figh in providing legal certainty,
justice, and benefits for society.” Meanwhile, this research aims to elaborate the
penetration of figh muamalah into the Indonesian legal system, especially related
to Islamic financial institutions.

As a descriptive qualitative research, this research uses several
approaches. First, the "literature" approach to obtain primary legal materials,
such as laws, fatwas, and other regulations related to figh muamalah and
Indonesian law.® Second, the analysis of legal documents to examine the norms
of figh muamalah and how these norms are integrated into Indonesian positive
law.” Third, normative descriptive analysis is carried out to describe the
applicable legal norms related to figh muamalah, including the basic principles
taken from Alqran, Hadith, and Ijtihad ulama." Fourth, a historical approach is
important to describe the development of laws and regulations that adopt figh
muamalah in Indonesia."

Discussion

1. Philological intersection

5> Oyo Sunaryo Mukhlas, “Harmonization of Islamic Legal Institutions Into The
Indonesian Legal System,” ADILIYA: Jurnal Hukum Dan Kemanusiaan 16, no. 1 (2022): 89-106,
https:/ /journal.uinsgd.ac.id/index.php/adliya/atticle/view/22726/pdf.

¢ Alfitri, “Expanding a Formal Role for Islamic Law in the Indonesian Legal System:
The Case of Muamalat” Journal of Law and Religion 23, no. 1 (2007): 249-70,
https://doi.org/https://doi.org/10.1017/S0748081400002666.

7 Muhamad Hasan Sebyar, “Harmonization of Islamic Legal Institutions and
Customary Law in Marriage Dispensation Cases at the Panyabungan Religious Court,” MII_Rep:
Metro Islamic Law Review 2, no. 2 (2023): 155-74,
https://doi.otg/https://doi.otg/10.32332/milrev.v2i2.7809.

8 Moh. Hoirul Mufid Rois Choirur Nur Jannani, “Islamic Law Paradigm Responding
Conflicts of Interest of Economic Development and Ecological Conservation Hifdz Al-Bi’ah
Perspective,” Al Lstinbath: ~ Jurnal  Hukum  Islam 9, no. 1 (May 30, 2024): 193,
https://doi.org/10.29240/7hi.v9i1.8660.

9 Eko Rial Nugroho, Bagya Agung Prabowo, and Rohidin Rohidin, “Granting of
Property During Marriage as an Inherited Property in Indonesia,” E/lUsrah: Jurnal Hukum
Kelnarga 7, no. 1 (2024): 310-27, https://doi.org/http://dx.doi.otg/10.22373 /ujhk.v7i1.22875.

10 Amirullah, Athoillah Islamy, and Hamzah, “Moderasi Fikih Muamalah Di Indonesia:
Analisis Terhadap Paradigma Fatwa Dewan Syariah Nasional,” A/-Bayyinah 6, no. 1 (2022): 95—
108, https:/ /doi.otg/https://doi.otg/10.35673/al-bayyinah.v6i1.2634.

1S, Sarkowi and Agus Susilo, “Akar Historis Formalisasi Hukum Islam Di
Nusantara,”  Jurnal — Sejarab Citra  Lekha 5 no. 1 (2020): 14-27,
https://doi.otg/https:/ /doi.otg/10.14710/jscl.v5i1.21697.
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The word muamalah in Indonesian, adopted from Arabic, means matters
that include public affairs (association, civil, etc.).”” The meaning that takes
precedence Indonesian (public affairs) clearly does not represent the "breadth"
of the linguistic meaning of muamalah in Arabic which includes "association"
with anyone and anything, including with Allah. But the breadth of the meaning
of muamalah in Arabic can be "reached" by the word association (without gayyid),
which is an alternative in the dictionary.

In terms of law, there is no legislation that uses the word muamalab.
Referring to the linguistic meaning above, the word muamalab is represented by
the word civil which is interpreted as civil law, as opposed to criminal.”’ While
civil law regulates rights, property, and relationships between people and people
within one country." Law in this sense is also called private law and civil law or
civil code.

In terms of formal law (al-murifa'al), there is usually no division in
jurisprudence; the discussion of buying and selling, for example, is always
accompanied by &hzdr, consequences and how to resolve them. Meanwhile, in
terms of material content, civil law does not accommodate the broadest
meaning of muamalah (only leaving aside worship).”'® But civil law in its
broadest sense can be said to be commensurate with the definitive meaning of
the broad muamalah (rules on lawfulness and the haram of property and
genitals)'” and, of course, broader than muamalah in the natrow sense (rules on
matters of property in order to maintain survival),'® which some scholars and
one of them Taj al-Din called makdsib."” This intersection can be described as
follows:

12 Kemendikbud, “KBBI Daring,” n.d., https://kbbikemdikbud.go.id/., Entty:
muamalah, Accessed: 14 October 2015

13 Kemendikbud. Entry: perdata, Accessed: 14 October 2015

14 Kemendikbud. Entry: hukum, Accessed: 14 October 2015. See also: Kemendikbud,
Kamus Babasa Indonesia, 4th ed. (Jakarta: Pusat Bahasa, 2008)., p. 560

15 Sayyid Quthb Ibrahim Husayn al-Syaribi, Khasha'ish Al-Tashawwnr Al-Islimi Wa
Mugawwimatub, 15th ed. (Kairo: Dar al-Syurtq, 2002)., p. 114-115

16 Abti Himid Muhammad bin Muhammad al-Ghazali, Ashndf A--Maghririn, ed. ‘Abd
al-Lathif ‘AsyGr (Kairo: Maktabah al-Qur an, n.d.)., p. 41

17 Abd Himid Muhammad bin Muhammad al-Ghazali, A/-Mustashfa Min Tim Al-Ushil,
ed. Hamdzah bin Zuhayr Hafizh (Madinah: t.p., n.d.)., Part 1, p. 313

18 Aba Himid Muhammad bin Muhammad al-Ghazali, Jawibir Al-Quran, ed.
Muhammad Rasyld Ridha, 2nd ed. (Beirut: Dar Thya" al-‘Ulim, 1990)., p. 39

19 T4j al-Din ‘Abd al-Wahab bin ‘Al bin ‘Abd al-Kafi al-Subki, Thabagat Al-Sydfi’iyah
Al-Kubri, ed. Mahmtd M. Thanahi (Kairo: Is4 al-Babi al-Halabi, 1964)., Part 3, p. 297
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Figure 1: Intersection Of Civil Law With Muamalah

Guided by BW, which consists of four books, civil law material that is
relatively commensurate with wuamalah in the narrow sense (hereinafter referred
to as muamalah only) is the rule in Book II and Book III. Broadly speaking, Book
IT regulates the rights of bezit (position of power), eigendom (property rights),
erfpacht (business rights), hypotheek (mortgages), and liens. While Book III
regulates buying and selling, exchange, lease, labor agreements, business entities,
unlawful acts and borgrocgh (individual dependents agreement).

It is certain that the two "areas" governed by the legal system are not
exactly same. But it can be seen that bezit, eigendom and erfpacht are covered by
the meaning of al-milk in muamalah jurisprudence, and mortgages and pawns are
covered by the concept of rabn. While buying and selling and exchanging are
equivalent to bay’ (and derivatives), leases and labor agreements are equivalent to
ijdrah, business entities are equivalent #o shirkah, and borgtocgh to kafilah.

Besides BW, civil law is also regulated separately, will be mentioned in
the next section, related to financial institutions and the Judiciary, can be said
that directly adopt the substance of figh muamalah. This is proof that the
substance of muamalah has become part of the Indonesian legal system.
According to Friedman, the legal system is built by three components, namely
legal structure, legal substance, and legal culture.”’ Muamalah is no longer at the
level of legal culture, but has become part of the structure and substance of law.
As a legal culture, muamalah has become people's legal attitudes and awareness
(beliefs, values, ideas, and expectations). As a legal structure, muamalah already
has state institutions and enforcement organizations. While substantively, it has

20 Lawrence M Friedman, Hukum Amerika: Sebuah Pengantar, ed. Wishnu Basuki,
Translate (Jakarta: PT. Tatanusa, 2001)., p. 7
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become a principle, norm and reference for society and government; it has been
stated in official legislation. These three things are complementary and
functionally related to the realization of national legal objectives. The following
is an overview of the relationship between these three components:

Legislation

loaded with
muamalah
substance

PA as law
enforcement

Muamalah as a legal
culture of society

S N

Figure 2: The Relationship Between The Components Of The
Muamalah Legal System (Legal Structure, Legal
Substance, And Legal Culture)

2. Muamalah as a legal culture

Legal culture is very close in meaning to legal awareness. There are three
indicators of legal awareness: First, legal knowledge. It means that a person
knows that certain behaviors are regulated by law; prohibited or allowed.
Second, legal understanding. This means that a society has a tendency to make
certain judgments about the law. Third, legal behavior in which a person
behaves in accordance with legal norms that he knows and understands.”

For the Indonesian context, it is not difficult to prove that Zsiami values
strongly influence their legal culture. A simple example, the saying "Paradise
under the soles of the mother's feet" can be found in reference in the treasures
of Islamic teachings, namely the hadith of the Prophet (peace be upon him) with
a meaningful expression. Popular pronunciation is “aljannah tahta aqdim al-
ummahat’, as mentioned by al-Qadha'l,” Tbn al-Jawz> and al-Dzahabi.** But al-

21 Soerjono and Mustafa Abdullah Soekanto, Sosiologi Hukum Dalam Masyarakat (Jakarta:
Rajawali, 1982)., p. 229

22 Abt ‘Abdillah Muhammad bin Salamah bin Ja’far al-Qadha’t, Musnad ALSyahib, ed.
Hamdi ‘Abd al-Majid Al-Salafi (Beirut: Muassasah al-Risalah, 1986)., p. 102-103

23 ‘Abd al-Rahman bin ‘Ali bin Muhammad Ibn al-Jawz, A/-Birr Wa Al-Shilah, ed.
‘Adil ‘Abd al-Mawjad (Beirut: Muassasah al-Kutub al-Tsaqafah, 1993)., p. 66
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Albani stated that this pronunciation was d/ya’ﬁf.zs Other pronunciation: “a/-
jamm];i Ind rijliba”, as mentioned by ‘Abd al—Razzéq,26 Ahmad,”” al-Hakim®™ and
al-Bayhaqi.” In muamalah practice it can also be found easily, such as the
"sticking" in the minds of the majority of people that something that is

"valuable" haram should be shunned, such as haram food and illegitimate
children.”

For the civil sector, there are a lot of muamalah principles that are already
known, realized and become a reference for the community. Here we will
mention just a few:: First, everything that is good is halal and everything that is
bad is haram.” Second, maintain trust.”* Third, it is forbidden to persecute and
be persecuted (/i dharar wa li dhirdr). There are many hadith narrators who
mention this story, among them are Malik,” al—Syélﬁ’,34 Ahmad,” Tbn Mz?ljaﬁ,3 ¢ al-
Thabrani,” al—Ds?Lruquthni,38 al-Hakim® dan al—Bayhéqi.40 Fourth, gambling and

24 Muhammad bin Ahmad bin ‘Utsman bin Qaymaz al-Dzahabi, A/+Kabéd ir Wa Yalib
Manzhimah Fi Al-Kaba'ir, 2nd ed. (‘Ujman: Maktabah al-Furqan, 2003)., p. 135

2> Muhammad Nashir al-Din al-Albani, Dhaif Al-Jami’ Al-Shaghir Wa Ziyidatuh (Al-Fath
Al-Kabir)No Title, 3th ed. (Beirut: al-Maktab al-Islami, 1988)., p. 394.

26 ‘Abd al-Razzdq bin Hammam bin Nafi’ al-Humayti, A/-Mushannaf, ed. Habib al-
Rahman Al-A’zhami (India: al-Majlis al-Tlmi, 1983)., Part 5, p. 176.

27 Ahmad bin Muhammad bin Hanbal al-Syaybani, Musnad Al-Inidm Ahmad Bin Hanbal,
ed. Sywayb Al-Arna‘uth (Beirut: Mu'assasah al-Risalah, 1997)., Part 24, p. 299

28 Abi ‘Abdillah Muhammad bin ‘Abdillah al-Hakim, A/+Mustadrak ‘Ala Al-Shabihayn,
ed. Habib al-Rahman Al-A’zhami (India: al-Majlis al-Tlmi, 1990)., Part 2, p. 114

2 Ahmad bin al-Husayn ‘Ali bin Masa al-Bayhaqi, A~Sunan Al-Kubrd, ed. Mushthafa
‘Abd al-Qadir ‘Atha (Beirut: Dar al-Kutub al-Timiyah, 2003)., Part 9, p. 45

30 For Minangkabau people, the term "Makan masak matah" teflects behavior that does
not consider halal or haram, violates modesty, customs, applicable laws, and disturbs the peace
of others.

31 One of the verses in line is Sura al-A'raf [7] verse 157; “... legalize for them all that is
good and forbid for them all that is bad..."

32 This is declared by Allah as a "commandment" in Sura al-Nisd' [4] verse 58; “...
Vertily God commands you to deliver the commission to those who desetve it..."

33 Malik bin Anas bin Malik bin ‘Amir al-Madani, A-Muwatha® 1i Imém Dér Al-Hijrah
Malik Bin Anasy Riwayah Abi Mush’ab Al-Zubri, ed. Basysyar ‘Awwad Ma’raf (Beirut: Muassasah
al-Risalah, 1998)., Part 2, p. 452.

3 Muhammad bin Idtis bin al-‘Abbas bin ‘Utsmén al-Syafi’l, Musnad Al-Imém Al-Syafi’
Bi Tartib AlSindi, ed. Muhammad Zahid bin al-Hasan Al-Kawtsari (Beirut: Dar al-Kutub al-
Ilmiyah, 2005)., Part 3, p. 2494.

35 al-Syaybani, Musnad Al-Inim Ahmad Bin Hanbal. , Patt 5, p. 55.

36 Muhhammad bin Yazid al-Qazwayni Ibn Majah, Sunan Ibn Mdjah, ed. Sywayb Al-
Arna uth (Beirut: Dar al-Rislah al-Alimiyah, 2009)., Part 2, p. 784.

37 Sulaymén bin Ahmad bin Ayyab bin Muthir al-Thabrani, A/~Mujam Al-Kabir Li Al-
Thabrint, ed. Hamd1 bin ‘Abd al-Majid Al-Salafi (Kairo: Maktabah Ibn Tayrniya}'i, 1994)., Part 2,
p. 86.

3% ‘All bin Umat bin Ahmad bin Mahdi bin Mas’ad al-Daruquthni, Swnan Al-
Dérnguthni, ed. Syw’ayb Al-Arna ath (Beirut: Muassasah al-Risalah, 2004)., Part 4, p. 51.
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voting illicit fate." Fifth, muamalah must obey the law.” Sixth, fraud (gharar) is
forbidden; based on hadith as mentioned by Muslim,* Ahmad," Ibn Méjaﬁ,45 al-
Tirmidzi,* al-Nasa'1,"" al-Darimi,* al-Daruquthni” dan al-Bayhiqi.’ Seventh,
monopoly (¢htikdr) is a violation of the law; hadits: “No one does ihtikar, except
the wrong person”, as mentioned by al-Thayalasi,”' ‘Abd al-Razziq,” Ibn Abi
Syaybah,” Ahmad,* al-Darimi,”® Muslim,” Ibn Majah,” Abd Dawud,”® al-
Tirmidz,” al-Thabrani,® al-Hakim® dan ztl—Bayhziqi.(’2 Eighth, intervening
against natural price fluctuations is tyrannical; based on the hadith as mentioned
by 'Abd al-Razzaq,” Ahmad,” al-Darimi,” Ibn Majah, AbG Dawud,” al-

3 al-Hakim, A/-Mustadrak ‘Ala Al-Shabiayn., Patt 2, p. 66.

40 al-Bayhaqi, A/-Sunan Al-Kubra., Part 6, p. 114.

41 This is of serious concern to the Qur'an, which "culminates" in the prohibition by
sura al-Ma'idah [5] verse 90; "O believers, verily (drinking) &bamr, gambling, (sacrificing for)
idols, drawing lots with arrows, are among the deeds of Satan. So stay away from these deeds so
that you may have good luck".

42 One of them is by proof by deed, as instructed by sura al-Baqarah [2] verse 282; O
believers, if you do not give money for a fixed time, you should write it down...".

43 Aba al-Husayn bin al-Hajjaj Muslim, Shabhih Muslins, ed. Muhammad Fu'ad ‘Abd al-
Baqi (Beirut: Dar al-Kutub al-‘Tlmiyah, 1991)., Part 3, p. 1153.

44 al-Syaybani, Musnad Al-Imim Ahmad Bin Hanbal., Part 12, p. 373.

4 Tbn Majah, Sunan Tbn Mdjah., Part 2, p. 739.

46 Muhammad bin ‘Isa bin Sawrah bin Masa bin al-Dhahhak al-Tirmidzi, Akjdmi’ Al-
Shabih (Sunan Al-Tirmidzi), ed. Ahmad Muhammad Syakir, 2nd ed. (Mesir: Mushthafa al-Babi al-
Halabi, 1975)., Part 2, p. 523.

47 Ahmad bin Syu’ayb Abu ‘Abd al-Rahman al-Nasd'i, Sunan Al-Nasai; Bi Syarh Al-
Hafizh Jalil ALDin ALSuyiithi Wa Hasiyah ALImim Al-Sindi (Kairo: Maktabah al-Tijariyah al-
Kubra, 1930)., Part 7, p. 262.

4 ‘Abdullah bin ‘Abd al-Rahman al-Darimi, Musnad AlDarimi (Sunan Ail-Daérimi), ed.
Husayn Salim Asad Al-Darani (Saudi Arabia: Dar al-Mughni, 2000)., Part 3, p. 1669.

4 al-Daruquthni, Sunan Al-Déaruquthnt., Part 3, p. 403.

50 al-Bayhadi, A~Sunan Al-Kubra., Part 5, p. 437.

51 Sulayman bin Dawud al-Jarad al-Thayalasi, Musnad Abi Déawnd Al-Thayaldsi, ed.
Muhammad bin ‘Abd al-Muhsin Al-Turki (Mesit: Dar Hajar, 1999)., Part 2, p. 506.

52 al-Humayrti, A~Mushannaf., Part 8, p. 203.

53 ‘Abdillah bin Muhammad Ibn Abi Syaybah, A~LMushannaf, ed. Sa’id bin Nashir bin
‘Abd al-’Aziz Al-Syasyri (Riyadh: Dar Kuntz Isybiliya, 2015)., Part 4, p. 301.

54 al-Syaybani, Musnad Al-Inmim Ahmad Bin Hanbal., Patt 25, p. 37.

5 al-Darimi, Musnad Al-Darimi (Sunan Al-Darindi)., Part 3, p. 1656.

56 Muslim, Shahih Mustim., Part 3, p. 1228.

57 Ibn Majah, Sunan Ibn Majah., Part 2, p. 728.

5 Sulayman bin al-Asy’ats al-Sajastani AbG Dawud, Swnan Abi Déwnd (Beirut:
Maktabah al—‘AshriyaB, n.d.)., Part 3, p. 271.

59 al-Tirmidzl, ALami’ Al-Shahih (Sunan Al-Tirmidz)., Part 2, p. 558.

0 al-Thabrani, A/-Mu jam Al-Kabir Li Al-Thabrint., Part 20, p. 445.

01 al-Hakim, A/-Mustadrak ‘Ala Al-Shabihayn., Part 2, p. 14.

62 al-Bayhadqi, A~Sunan Al-Kubri., Part 6, p. 49

03 al-Humayrti, A/~Mushannaf., Part 8, p. 205.
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Tirmidzi,” al-Thabrani® and al-Bayhaqi.” Ninth, give rewards directly after the
work is completed; based on the hadith as mentioned by al-Thabrini”" and al-
Bayhaqi.”

This shows that the Indonesian Muslim community has known the
mamalah which is legally charged; allowed and prohibited. With that knowledge,
they understand (assess) the muamalah practices carried out by individuals, both
in their own society and other societies. Next, consciously or not, they will be
"encouraged" to act according to that knowledge and understanding.

In practice, in many places different types of transactions are carried out
referring to the value of muamalah. Among those that have become part of the
economic behavior, such as agreements for sale and purchase of goods (istishnd),
profit sharing (mudhérabah), bankruptey (/aflis), guardianship (bajr), transfer of
debt (hzzm/ah ), wages, rent (jj arah) borrowing property (‘driyah), entrustment
(wadi'ah), promises of gifts (ju'dlah), guarantees (dbhamin), owner's cooperation
with agricultural cultivators (muzdira'ah), pawns (rahn) and so on.

All of these are valid bases for strengthening aspirations for Islamization
of civil law, especially economics. For legal culture determines the validity of
written positive law;” Positive law is only effective if it has a legal cultural
foundation.” Conversely, a law is ineffective if it conflicts with the legal culture
and value system of society.” In addition to the legal culture in society (external
legal culture), the effectiveness of law is also influenced by the legal culture that
exists in the legal structure (internal legal culture) itself.”

64 al-Syaybani, Musnad Al-Iniam Ahmad Bin Hanbal., Part 18, p. 328.

65 al-Darimi, Musnad Al-Darimi (Sunan Al-Darimi)., Part 3, p. 1658.

66 Tbn Majah, Sunan Ibn Majah., Part 2, p. 741.

7 Aba Dawud, Sunan Abi Dawud., Part 3,p. 272.

08 al-Tirmidzl, Ak-Jami’ Al-Shabth (Sunan Al-Tirmidzi)., Part 2, p. 536.

> Sulayman bin Ahmad bin Ayyab bin Muthir al-Thabrini, A/-Rawdh Al-Déni (Al-
Mujam Al-Shaghir), ed. Muhammad Shakdr Mahmdd al-Haj Amuwayr (Beirut: al-Maktab al-
Islami, 1985)., Part 2, p. 59.

70 al-Bayhadqi, A~Sunan Al-Kubri., Part 6, p. 48

" al-Thabrani, A-Rawdh Al-Dant (Al-Mu jam Al-Shaghir)., Part 1, p. 43.

72 Ahmad bin al-Husayn ‘Ali bin Masa al-Bayhaqi, Ma’rifah AL-Sunan Wa Al-Atsar, ed.
‘Abd al-Mu’thi Amin Qal’aji (Beirut: Dar Qutaybah, n.d.)., Part 8, p. 335

73 A legal system without legal culture is like a fish in a basket. Erman Radjagukguk,
“Pembaharuan Hukum Memasuki PJPT Kedua Dalam Era Globalisasi,” Jurnal Hukum &
Pembangnnan 23, no. 6 (2017): 505, https://doi.org/10.21143/jhp.vol23.006.1038.

74 Satjipto Rahardjo, Hukum Dan Masyarakat (Bandung: Angkasa, 1980)., p. 85

7> There are at least five things that make public policy ineffective: First, it conflicts
with the value system of society. Second, there is selective non-compliance with the law. Third,
one's membership in an association or group. Fourth, the desire to make a profit quickly. Fifth,
there is legal uncertainty. Irfan Islamy, Prinsip-Prinsip Perumusan Kebijaksanaan Negara (Jakarta:
Bumi Aksara, 2000)., p. 110

76 Regarding this internal legal culture, in 2014 the National Development Planning
Agency (BAPPENAS) gave a "concerning” picture that became a challenge to the development
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3. Muamalah as a legal structure

Legal structure includes legal structure (internal structure of legal
system) and structural law in a legal system (external structure of legal system).
The internal structure of the legal system includes the understanding of the
institutional aspects of the legal system, which is related to the process of
institutionalization of legal functions and the mechanism of relations between
institutions and between legal functions, which in a broad sense includes starting
from the function of law making (law and rule making), the application of law
(the administration of law), to law enforcement and justice (law enforcement).
All aspects related to the form and formation, as well as the mechanism of
relations between legal institutions with each other, as well as their relationship
with justice seekers, can be referred to as structural aspects that are nothing but
the internal structure of a legal system. While the external structure of the legal
system is the contextual reality in which the value system and legal norms work.
That is, it is the context of social structure in social life.”’

Legal structure basically means legal institutions that work to create,
implement and enforce laws. In this case, the institution that makes (positive)
laws is the DPR (legislative) with the government.”” Legal (positive)
implementing institutions are state institutions, such as legislative, executive,
judicial, and Bank Indonesia.” In a broader sense, muamalah legal norms are also
carried out by" Islamic banking institutions, sharia capital markets, sharia
insurance, sharia pawnshops, and sharia microfinance institutions (BPRS, BMT,
and sharia cooperatives). While law enforcement institutions that are strongly

of the national legal system. See: Kementerian Petencanaan Pembangunan Nasional / Badan
Perencanaan Pembangunan Nasional BAPPENAS, “Rencana Kerja Pemerintah Tahun 2014;
Buku II: Prioritas Pembangunan Bidang Hukum Dan Aparatur (Chapter 8)” (Jakarta, 2014),
http://www.bappenas.go.id/books/tkp2014/buku2/files/res/-downloads/book.pdf. Saturday,
June 14, 2014

77 Jimly Asshiddigie, “Struktur Hukum Dan Hukum Struktural Indonesia,” in
Dialektika Penmbarnan Sistem Hukum Indonesia, ed. Dinal Fedrian (Jakarta: Komisi Yudisial
Republik Indonesia, 2012)., pp. 17-22

78 This law-making function can be carried out by: First, a legislative or quasi-legislative
institution, such as a village head with the approval of the village representative body. Second,
executive institutions through delegation and sub-delegation regulations, such as the government
(through PP) and Bank Indonesia (through Bank Indonesia Regulations). Third, executive
institutions authotized to establish independent regulations, such as presidents, governors,
regents, mayors, and village heads. Asshiddiqie., pp. 30-32

7 Implementing institutions include all types of positions, state institutions and
executive, central or regional government bodies (legislative, executive, and judicial). The
responsibility to obey and enforce all the rules of law rests with the 'commander' or supreme
leadership in each of these institutions. Asshiddiqie., pp. 32-34

8 In Indonesian, the word institution (synonym of institution and pranata) means
something that is institutionalized by law, custom or custom (such as associations, associations,
and social organizations). In addition, institution also means a building where the activities of
associations or organizations are held. See: Kemendikbud, “KBBI Daring.” Entry: institusi,
Accessed: 14 October 2015
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related to muamalah, among others, are the Religious and Arbitration Courts
(National Sharia Arbitration Board; Basyarnas).*'

4. Muamalah as a legal substance

From the perspective of legal formation, the substance of law related to
muamalah is a concretization of social values that exist in the legal culture of
muamalah society. In this case, the majority of Indonesia's Muslim population
plays a decisive role. Not only limited to the number, but there is awareness to
carry out Islamic sharia in the field of muamalah in everyday life. This awareness
is then supported by the political will of the legislative institution, the House of
Representatives and the President. That series is what prompted the birth of
various current legislations. From the legislative process that has been running,
there are at least fourteen laws that have adopted muamalah values as part of the
seal.

Table 1
Muamalah In The National Legal System (Chronologically year of
publication)
N Rules Number About Information
o
1. Law 7 year 1992 Banking Especially, those
regulating the Profit-
sharing Principle,
Articles 6 and 13
2. Governmen 72 year Bank Implementation
t Regulation 1992 Based on  Profit
Sharing Principle
3. Law 10 year Amendments to Law Especially those
1998 Number 7 of 1992 regulating Sharia
concerning Banking Principles, Articles 6,
7,8,11, 13,29, 37
4. Law 23 year Bank Indonesia Especially those
1999 regulating Sharia
Principles,  Articles
10 and 11
5. Law 3 year 2004 Amendments to Act Especially regulating
No. 23 of 1999 Sharia Principles,
concerning Bank Articles 10 and 11
Indonesia

81 Among the institutions related to law enforcement are investigators (examiners;
auditors), investigators (in the police, prosecutor's office, KPK, and Civil Servant Investigating
Officers (PPNS), prosecutors (prosecutors and KPK), judicial and semi-judicial bodies (quasi-
judiciary) and arbitration, mediators, defense (advocates), and corrections by prisons (LP).
Asshiddigie, “Struktur Hukum Dan Hukum Struktural Indonesia.”, pp. 34-35
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6. Law 3 year 2006 Amendments to Law
Number 7 of 1989
concerning Religious

Courts
7. Law 40 year  Limited Liability =~ Specifically
2007 Company regulating Sharia
Principles,  Article
109
8. Law 19 year National Shariah
2008 Precious Letter
9. Law 20 year Micro, Small, and Specifically, the rules
2008 Secondary Efforts of non-bank
financial institutions
with a sharia system,
Articles 8 and 22
10. Law 21 year Shariah Banking
2008
11. Supreme 02 year Compilation of Except for part of
Court Rules 2008 Shari'ah  Economic Book III  which
Law (KHES) regulates Zakat
12. Law 6 year 2009 Perpu Designation
13. Law Number 2
of 2008
concerning
the Second
Amendmen
t to the
Law
14. Law Number 23  Specifically regulating

of 1999 Sharia Principles,
concerning  Article 11
Bank
Indonesia
became
Law

Data Source: Processed from various sources

If classified, the fourteen regulations found in Table 1 above consist of
11 regulations on financial institutions (banking, cooperatives, letters, and
futures markets), 1 form of business entity (PT), 1 (KHES) in the form of rules
for all financial institutions and 1 law affirming the Religious Court as an
institution authorized to resolve sharia economic disputes. If explored more
deeply, the muamalah values that become legislation can be divided into three
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main points, namely the determination of sharia principles as the main reference
for financial institution activities, the use of mmuamalah contracts in sharia
economic activities, and criminalization of violations of sharia principles.

a. The principle of sharia as the main reference

The term sharia principle is a change from the "profit sharing principle
based on Sharia". Definitively, sharia principles are stated in Article 1 number 12
of Law No. 21/2008, that "Sharia principles are Islamic legal principles in
banking activities based on fatwas issued by institutions that have the authority

to determine fatwas in the field of sharia".*

The legalization of the profit-sharing principle was initiated by Law No.
7/1992 and affirmed by PP No. 72/1992. While Article 2 paragraph (1) of PP
No. 72 of 1992, expressly states that the principle of profit sharing is based on
Sharia. Officially the term sharia principle (Bank based on Sharia Principles) is
used Law No. 10/1998. The term also appears in Article 109 of the Limited
Liability Company Law, No. 40/2007, Law No. 6/2009, and Supreme Court
Regulation (PERMA) No. 02/2008, KHES.*

The existence of sharia principles became stronger with the enactment
of Law No. 10/1998.% Sharia Banking Law, No. 21/2008, as a special law (/ex
specialis), reinforces sharia principles as the principle and identity of Indonesian
Islamic banking.* The term "Islamic bank" itself means a bank based on sharia
principles.®” That is, the specificity of Islamic banking lies in the placement of

82 Sharia principles are based on the values of justice, expediency, balance, and
universality (rabmatan il 'alamin). Second Paragraph General Explanation of Law No. 21/2008

83 The most important legal material related to muamalah in Law No. 7/1992 is the
definition of credit which mentions profit sharing as one of the rewards for providing capital,
and the recognition of profit sharing as a financing principle. See: Article 1 number 12 and
Article 6 letter m.

8 In Law No. 17/2012, concerning Cooperatives, the term "Islamic economic
principles" emerged. The use of the term is completely without specific explanation, and the
derivative government regulations have not come out until now. Most likely what is meant is the
same, namely shatia principles. Article 87 of Law No. 17/2012 states: (1) Cooperatives catry out
business activities that are directly related and in accordance with the types of Cooperatives
listed in the Articles of Association. (2) Cooperatives can partner with other business actors in
running their business. (3) Cooperatives can conduct business on the basis of Islamic
economic principles. (4) Provisions regarding cooperatives based on sharia economic
principles as referred to in paragraph (3) shall be regulated by Government Regulation.

8 Among them: First, expanding the area of sharia principle banking activities; Not
only providing financing but also being able to carry out other activities. Second, make
consistency in the application of sharia principles the basis for providing financing. Third, make
sharia principles part of the way of monetary control.

86 Article 2 of Act No. 21/2008 states: Shariah banking in its business activities based
on Shariah Principles, economic democracy, and principles of caution.

87 Article 1 number 7 of Law No. 21/2008 states "Sharia Bank is a Bank that carries
out its business activities based on Sharia Principles and by type consists of Sharia Commercial
Banks and Sharia People's Financing Banks".
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sharia principles as its operational basis sourced from the Qut'an, hadith and

<o a1 88
yma'.

b. Muamalah transaction in sharia economic activities

As a profit organization, financial institutions have the opportunity to
profit from each of their activities and products. Therefore, the contracts are
identified based on the presence or absence of compensation. From this comes
the classification of zabarru’ contract (gratuitos contract) and #jarah or mu'awadhah
(compensational contract).” Tabarru' ‘agd is a not-for-profit transaction; doing
good for help, such as gard ot gard al-hasan, wadi'ah, so on. However, the patty
who does good may ask for reimbursement of costs incurred by his counterpart.
While zjarah contract is an agreement for profit (for profit transaction), such as
buying and selling, ijarah and others.”

In Government Regulation No. 72/1992, the contract on banks and
LKS is only three, profit sharing, giving rewards and buying and selling.91
Meanwhile, Law No. 10/1998, in additon to replacing the profit-sharing
principle with shatia principles, mentions several muamalah contracts, but does
not use the word contract, which can be used in LKS to save funds and / or
finance business activities. Among those offered are mudhirabah, musyérakaﬁ,
mnribahah, jirah, and jjarah wa igtind' (spellings in Law mudbarabah, musharakab,
murabahah, ijarah,”* and jjarah wa igtina).”

Law No. 21/2008, partly contained in Article 1 number 25, mentions
more muamalah contracts, and "officially" uses the word contract which is

88 Third Paragraph General Explanation of Law No. 21/2008

89 Such a classification is not prevalent in jurisprudence. Because jurisprudence scholars
do not discuss muamalah contracts apart from other contracts, marriage and jinayah for example.
A close classification is put forward by al-Tuwayjiti, that Shar'7 contracts are divided into five:
First, the contract of exchange, which contains the element of surrender (reward) to something
else, such as buying and selling, ijarah and so on. Second, the zzbarru contract, which contains
elements of "goodness" without remuneration, such as grants, alms, endowments and wills. The
third contract #s irfiig (compassion), which aims to benefit without reward, such as gardb, 'ariyah
and so on. Fourth, the contract of fawssig (affirmation of trust), which aims to strengthen beliefs,
such as rabn, guarantee (dhaman), ,éaﬁi/afi, and marriage. Fifth, the contract of trust, which is
based on trust, such as wadiah. Muhammad ibn Ibrahim bin *Abdillah al-Tuwayjiri, Mawsi'ah
Al-Figh Al-Iskimi (Saudi Arabia: Bayt al-Afkar al-Dawliyah, 2009)., Part 3, p. 362

% Nafis Irkhami, “A Study on the Implementation of Dual Contracts of Tabarru and
Tijarah on Shari’ah Insurance Industries in Indonesia,” Journal of Islamic Finance 6, no. 2 (2017):
045-057.

91 See Article 2 of PP No 72/1992

92 'This is mentioned in Article 1 number 13 of Law No. 10/1998.

% In the interest of consistency, various foreign terms (especially Arabic) are written
according to transliteration guidelines, except in direct quotations or for textual affirmation and
other interests deemed necessary.
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sometimes interchangeable with transaction words™, such as wadi'ah,
mudharabah, musharakabh, ijarab m%m‘a/@/aﬁ bittamlik, murababah, salam, istishna',
qgardh, wakalah, hawalah, and Kafalah. The laws and regulations that can be said to
reproduce almost all contracts in muamalah jurisprudence are KHES, issued
September 10, 2008, PBI and fatwa DSN. In KHES, the transaction rules are
not only limited, but predominantly contained in Book II which is expressly
given the head "Tentang Akad".”

Overall, it can be seen that there has been a positivization
(formalization) of muamalah into the national legal system. The process begins
with the fact that vatious muamalah norms are indeed "alive" in a society
adhering to Islamic values. Then, motivated by the desire to apply these values
in socio-economic life, financial institutions were formed that made these values
as their main reference. In light of that fact, it is the constitutional obligation of
the state to provide and establish legal norms, in order to anticipate disputes
that may arise, by accommodating living values and being a reference for the
institution.

However, in the process of positivization, there are certain things that
become important notes, including: First, consistency with the basic principles
of muamalah in Islam. For example, the naming of a contract should correspond
to the popular substance among scholars and users of the contract. Because, one
of the important references in the contract is that changes in the composition of
the contract (objects and rewards) will change the classification and rules.
Conversely, the use of different names indicates a difference in substance.”

Second, formalistic positivization distorts the meaning of contracts.
From one side, positivization-formalism has a positive value, namely
"familiarizing" Muslims with financial institutions, which previously had the
image of "infidels" and "haram", until some Muslims (potential customers) stay
away from it. But formalization, inevitably, gave rise to new "confusion".

%Prior to the Sharia Banking Law, SBSN Law No. 19/2008 had also used the term
contract, but with a slightly different definition, as seen in Article 1 number 5 of Law No.
19/2008. However, according to its requitement for shatia secutities, this law only mentions
four contracts, in the fifth paragraph of the General Explanation, namely Ljarah, Mudarabab,
Musharakah, Istishna'.

% KHES as reference is: Penyusun, Kompilasi Hukum Ekonomi Syariab; Peraturan
Mabkamal Agung RI No. 2 Tabun 2008 (Arab-Indonesia) (Jakarta: Badilag Mahkamah Agung RI,
2013).

% In this context, there is a rule that states: Basically, differences in names are an
indication of differences in substance. See: Abd al-Hasan ‘Ali bin Muhammad bin Muhammad
bin Habib al-Mawardi, A/-Hdwi Al-Kabir Fi Figh Madzbab Al-Imim Al-Syafi’t (Syarh Mukbtashar
Khalil), ed. ‘Ali Muhammad Mu’awwadh (Beirut: Dar al-Kutub al—’IlmiyaPl, 1994)., Part 5, p. 127,
Part 6, p. 369 and p. 371. Aba Bakr bin Mas*ad bin Ahmad al-Kasani, Badii’ AlShana'i’ Fr
Tartih Al-Syara’, 2nd ed. (Beirut: Dar al-Kutub al-Timiyah, 1989)., Part 5, p. 233 dan Part 7 p.
34. Yahya bin Syaraf bin Mura al-Nawawi, A/~-Majmii” Syarh Al-Mubadydzab (Beirut: Dar al-Fikr,
n.d.)., Part 20, p. 22.
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Because the explanation of the terms used is not in line with the concepts they
previously found from jurisprudence.

For example, it is not difficult to understand when DSN's fatwa states
"Akad tijarab is all forms of contract made for commercial purposes". But it is
4 purp
not that easy when DSN states " Akad tabarru’ is all forms of contract carried out
for the purpose of benevolence and help, not merely for commercial
purposes".” Because, the addition of the phrase "not only for commercial
purposes" gives the meaning that the fabarrn contract 7s also for commercial

purposes.

Third, LKS's commitment in complying with shatia compliance which,
one of them (but not all), is represented by DSN's fatwa. Because, sharia
compliance means the application of Islamic principles, sharia and its traditions in
financial transactions, banking and other businesses.” Operationally, sharia
compliance is manifested in the form of compliance with DSN's fatwa, because
it is a manifestation of sharia principles and rules that must be obeyed by LKS.”

c. Criminalization of violations of sharia principles.

Basically, the Law stipulates that the objective element of criminal
behavior in Islamic banking, as expressly sounded by Article 64 of the Sharia
Banking Law, is any behavior that is contrary to the regulations applicable to
Islamic banks.'” The limitation in Article 64 is expanded by Article 66
paragraph (1) point d which mentions "this Law and/or applicable
provisions".""'Likewise, although the provisions in Article 66 paragraph (1)
point d refer to members of the board of directors and employees of BUS or
BU who have a UUS, it can certainly be extended to members of the board of
commissioners, as long as the other provisions apply to banks and do not
conflict with the Sharia Banking Law.'"

97 General Provisions number 3 and 4 of Fatwa DSN No. 21/DSN-MUI/X/2001,
concerning General Guidelines for Sharia Insurance

% Fadia Fitriyanti et al., “Application of Sharia Principles in Sharia Financial
Institutions,”  Fiat  Justisia: ~ Jurnal — Ilmnw  Hukum 17, no. 2 (2023):  157-66,
https://doi.org/10.25041/ fiatjustisia.v17n02.2849.

9 Mohammad Ghozali, Devid Frastiawan Amir Sup, Ika Prastyaningsih and
Hasanuddin Yusuf Adan, The Law Concept of Sharia Banking Compliance on Murababa Financing in
Indonesia, Samarah: Jurnal Hukum Keluarga dan Hukum Islam, Vol. 8, No. 3, 2024, DOL:
http://dx.doi.org/10.22373 /sjhk.v8i3.11313

100 Although article 64 only mentions the provisions in the Sharia Banking Law, it
certainly does not exclude derivative regulations, such as PP, PBI and regulations from
institutions authorized to regulate banking institutions.

101 The addition of "and/ot applicable provisions", because they are not specifically
specified, has the consequence that members of the board of commissioners, directors, or
employees of the bank are "bound" by other regulations, both existing and future (not yet
existing).

102 In comparison, Article 49 paragraph (2) point b of Law No. 10 of 1998, concerning
Amendments to Law No. 07/1992 concerning Banking, also stipulates that banking ctimes also
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Table 2. Sharia Banking Crime
Punishment
No Perp estrator Deeds Rule Priso  Fine
n

1. Unaffiliated Conducting sharia banking Article 59 5-15  10-200
parties business activities without BI years  billion

permission

2. Bring a written order or Article 60 2-4  10-200

permission from BI to force paragraph  years  billion
BUS, UUS, or affiliated parties 1)
to provide information
3. Affiliated Not carrying out the necessary  Article 63 3-8  5-100
parties steps to ensure compliance of ~ paragraph  years  billion
BUS or BU that has UUS with  (2) point b
the provisions in the Sharia dan
Banking Law Article 64
4. Deliberately provide Article 60 2-4 4-8
information that must be kept ~ paragraph  years  billion
confidential (2)

5. Commissio  Deliberately not providing Article 61  2-7 4-15
ners, information that must be years  billion
directors or  fulfilled

6.  their Deliberately not submitting Pasal 62 2-10  5-100
proxies, financial statements paragraph  years  billion
officers, (1)

7. employees  Deliberately not giving clarity Article 62 2-10  5-100
of BUS or  or not carrying out orders that ~ paragraph  years  billion
BU who must be fulfilled (1)

8. have UUS  Negligence that makes non- Article 62 1-2 1-2

submission of financial paragraph  years  billion
statements (2)

9. Negligence that makes not Article 62 1-2 1-2

provide information or does paragraph  years  billion

violate other regulations applicable to banks. The regulation reads: Members of the Board of
Commissioners, Board of Directors, or employees of the bank who: b. do not carry out the
necessary steps to ensure the bank's compliance with the provisions of this Law and other laws
and regulations applicable to the bank, shall be punished with imprisonment of at least 3 (three)

years and a maximum of 8 (eight) years and a fine of at least Rp5,000,000,000.00 (five billion
tupiah) and at most a lot of Rp100,000,000,000.00 (one hundred billion rupiah)."
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not carry out orders that must 2
be fulfilled
10. Ask for or accept rewards or Article 63 3-8 5-100
commissions (bribes) for paragraph  years  billion
personal or family benefits in (2) point a
providing services to figures 1,
customers. 2,and 3
11.  Shareholder Instructing (influencing) Article 65 7-17  10-200
commissioners, directors, or years  billion
employees of BS or BU who
have UUS to act and result in
BUS or UUS not
implementing measures that
ensure compliance with the
provisions of the Sharia
Banking Law
12. Members Deliberately not taking steps to  Article 66 1-5 1-2
of the ensure compliance with BUS paragraph  years  billion
board  of or UUS to the provisions of (1) point d
directors, the maximum limit of fund
and distribution
13.  employees  Make or cause false records in ~ Article 63 ~ 5-15  10-200
of BUS or books or reports, documents paragraph  years  billion
BU  who or reports of business 1
have UUS activities, and/or transactions
or accounts of BUS or UUS
14. Eliminate or not include or Article 63 5-15  10-200
cause non-recording in the paragraph  years  billion
books or in reports, 1)
documents or reports of
business activities, and / or
transaction reports or accounts
of a BUS or UUS
15. Alter, obscute, conceal, or Article 63 5-15  10-200
eliminate records in books, paragraph  years  billion
documents or reports of (1)
business activities, transactions
ot accounts of a BUS or UUS
16. Commit acts contrary to the Article 66 1-5 1-2
Syariah Banking Act which paragraph  years  billion
result in the loss or indecency (1) point a
of BUS or UUS
17. Obstructing the inspection or Article 66 1-5 1-2
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not assisting the inspection paragraph  years  billion
conducted or assigned by the (1) point b
board of commissioners

18. Channeling funds or guarantee  Article 66 1-5 1-2
facilities by violating applicable  paragraph  years  billion
provisions required by BUS or (1) point ¢
UUS, resulting in losses to
endanger the business of BUS

or UUS
19. Intentionally misuse of Article 66 2-8 2-4
Customer, BUS or UUS funds  paragraph  years  billion

2

Data Source: Law No. 10 of 1998

The main criterion for Islamic banking crimes in the eight articles is
"disobedience to the provisions of the Sharia Banking Law". Since sharia
principles are the main characteristic of Islamic banking, it can be concluded
that the criteria are primarily, technically certainly not limited to "disobedience
to sharia principles". If translated more technically, following the explanation of
Article 2 of the Sharia Banking Law, the form of disobedience can take the form
of doing business that contains elements of usury, maysir, gharar, haram and
tyranny. ' Fatwa DSN No. 80/DSN-MUI/III/2011, in addition to mentioning
usury, maysir, gharar, and haram transactions, as violations of sharia principles also
adds taghriv, bay' al-ma'dim, bay' al-maksyif, jabilah, ihtikar, ghabn, ghabn fihisy,
talaqqi al-rukban, tadlis, tandjush/ najsy, ghisysy, and dbarar.

Therefore, it can be affirmed that all affiliated parties who allow,
encourage or participate in BUS or UUS businesses that contain elements of
usury, smaysit, gharatr, haram and tyranny, whether gambling, conventional
financial transactions, or the production and distribution of haram goods, are
criminal offenses. As stipulated by law, they are sanctioned according to their
position and participation in the activity.

In relation to the determination of interest on money as a criminal
offense (criminalization of interest), on the basis that it violates sharia principles,
it can also be referred to Article 26 paragraph (1) that "Business activities as
referred to in Article 19, Article 20, and Article 21 and/or sharia products and
services, shall comply with Sharia Principles". In paragraph (2) it is stated
"Sharia principles as referred to in paragraph (1) are fatwa by the Indonesian
Ulema Council".

The "demands" contained in paragraph (2) have actually been fulfilled
with the issuance of MUI Fatwa No. 1/2004, concerning Interest (Intersat /

103 Tt is also mentioned in Article 25 letter a, that "Businesses that are contrary to Shatia
Principles include businesses that ate considered usury, maisir, gharar, haram, and tyranny".
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Fa'idah), January 24, 2004, in which the fatwa expressly states that the practice
of legal interest on money is haram, whether carried out by banks, insurance,
capital markets, court, cooperatives, and other financial institutions or carried
out by individuals. However, there are "demands" of the Sharia Banking Law
that are not fulfilled by BI in this regard, namely in Article 26 paragraph (3) that
"Fatwas as referred to in paragraph (2) are set forth in Bank Indonesia
Regulations".

Until now, the MUI fatwa has not been adopted or there has been no
PBI POJK that "ratified" it. In this case, it can be considered that BI and OJK
"allow" the fatwa as an unwritten law.'” But the existence of strict rules in
KHES has raised the substance of the fatwa into written law and applies
positively to legal subjects who violate it.

Conclusion

The previous discussion confirmed that there has been penetration of
mamalah jurisprudence and it has become an integral part of the Indonesian
legal system, especially those related to Islamic financial institutions. The
penetration of figh muamalah into the Indonesian legal system does not only
occur at the theoretical level, but has also had a real impact on the legal culture,
legal structure, and legal substance of Indonesian law. At the level of legal
culture, muamalah has become an attitude and legal awareness in the form of
beliefs, values, ideas, and expectations of the community. As a legal structure,
muamalah already has state institutions and their enforcement organizations. In
addition to the House of Representatives (DPR), which carries out the role of
legislation with the government, the legal norms of muamalah have been
implemented by Islamic banking institutions, Islamic capital markets, Islamic
insurance, Islamic pawnshops, and other Islamic microfinance institutions.
Meanwhile, in terms of legal substance, the legal norms of muamalah have
manifested into various laws and regulations related to economic and social
activities, which are basically related to the determination of sharia principles as
the main reference for the activities of financial institutions, the use of
muamalah contracts in sharia economic activities, and the criminalization of
violations of sharia principles.
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